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In the District Court of the United States for the 
District of Oregon. 

Be it remembered, that on the 22 day of September, 
1913, there was duly tiled imtlte District Court 
of the United States for the District of Oregon, 
an Amended Bill of Complaint, in words and fig- 
ures as follows, to wit: 


{Amended Bill of Complaint. ] 


“In the District Court of the United States for the 
District of Oregon. 


peel. SABIN, Trustee in Bankruptcy of the Estate of 


italian Restaurant Companys, a corporation 


PP Tania bie 
VS. 
meeleaR & FRANK COMPANY, a corporation, 
Defendant. 


Siontton. Chas. . Wolverton and Home Ry S. lean 
itidecs of the District Court of the United Statessior 
Bee Oistrict of Oregon: 

hemi abi, Iriistee of the estate ot [Italiane 
taurant Company, a corporation, brings this his 
amended bill of complaint against Meier & Frank 
Company, a corporation, and complains and says: 

if 

That at aliMile times hereinatver micinionede an 
Meier & Frank Company, a corporation, was, ever 
siice has been, and now is a corporation duly organ- 
ized and existing under and by virtue of the laws of 


fire state of Oregon: 
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ie 


That heretofore, to wit, on the 19th day Gi=iiaas 
1913, a petition in involuntary bankruptcy was filed 
in this court against the Italian Restaurant Com- 
pany, a corporation, and that the said Itahan Restaur 
ant Company, a corporation, was thereafter diaigaae 


judged a bankrupt. 


IDE, 

That thereafter an order of reference was (dime 
made by this court referring the said matter of Italian 
Restaurant Company, a corporation, bankrupt, to 
Chester G. Murphy, a Referee m Bankruptcy otmmame 
District, residing in the City of Portland, forma 
proper administration of said cause as provided and 
required under the act of July |, 1898, 30 Statiaee 
544, as amended, commonly known as the Bank- 


Hupuew ct of 1698 a6 aniended. 


I 
That the first meeting of creditors for the Gxguam 
ination of the bankrupt was duly called by said Ref- 
eree and duly held on the 24th day of June. 1913, and 
that upon said date plaintiff, R. L. Sabin, was die 


elected Trustee of said estate. 


V. 

That plaintiti, R. L. Sabin. duly qualified as Tiga 
tee of said estate in bankruptey by filing the requimem 
bond, which bond was duly approved and_ ordered 
filed, and has ever since acted and is now actiewae 


Wtistesor said estate ime bam mip ncn 


R.L. Sabin, Trustec. 3 


VI. 

That amongst the claims and petitions filed with 
remincieree in said camse was a petition and claim 
freweier & Frank Company, a eorporation, praying 
ieietie recowerw of certain property hereinafter set 
fort in paragraph VII hereof. That your Trustee 
fecisted, and objected ta the allowance of the claim 
aid petition of said Meier & Frank Company, a cor- 
poration; that a hearing was duly had thereon before 
the Reteree and testimony adduced by and on behali 
Oresaid Meier & Frank Company, a corporation, in 
support of said claim and petition. That the Referee 
@ecided and held against the validity of said claim 
and petition of said Meier & Frank Company, a cor- 
poration, and ordered said property to be held as the 
Meoperty of the estate by the Trustee, and that the 
claim to said property as to said Meier & Frank Com- 
hey, a corporation, is res adjudicata. 

Va 

That at the first meeting of creditors of said estate 
plaintitt herein as Trustee was authorized and em- 
powered and directed to sell the property of said bank- 
rupt coming into his hands, and pursuant to said au- 
thority he has offered the property of the said estate 
for sale. That amongst said property offered for sale 
by said Trustee is the said property heretofore 
claimed by said Meier & Frank Company, a corpora- 
tion, as set forth in Paragraph VI. That the highest 
bid for said property so claimed as aforesaid by said 


Meier & Frank Company, a corporation, was the bid 
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Oi alSOMeTOr So... -..5.cc..32 That your Trus- 
tee has accepted said bid of J. T. Wilson for said 
property, subject to the approval of the Reléncemrs 
levine the same to be a fair hid for said propenmms 
Virat the Referee has approved said sale and Witameaae 
pioperty is ready to be tured over to the sare 
Wilson wpon the paymient of the price hid theierg 
by him. 
Va 

Notwithstanding the determination of the question 
as to the ownership of said property by the Retenec 
in Bankruptcy as hereinbefore set forth, the defendant 
herein .Meier & Frank Company, a corporation, insti- 
tuted an action in the Circuit Court of the Statema: 
Oregon for the County of Multnomah, on them 
day of September, 1913, against said J. T. Valleau 
for the recovery of the following property, claiming 
the same as belonging to it, the said Meier &yiame 
Company, a corporation: 

4334 yards carpet 

3. bales lining 
16. yards padding 
5 jens 


2414 vards linoleum 


— 


sweeper 
] Sere 
4 rockers 
2 chairs 

14 ~— tables 
132 Wietlble tops 


mN + w 


\ 


R.L. Satin, Traustec. 


table cloths 
table pads 

doz. knives 

steak knives 

Dia catvers 

doz. forks 

oyster forks 

doz. table spoons 
doz. tea spoons 
doz. desert spoons 
doz. napkins 
sugar bowl 

meat covers 
SOulp tuneens 
coniee pots 
Venetian shades 
V shades & over drapes 
over drape 
Diacopole 

pr. sockets 

doz. rings 


pre poniers 


17 1-3 yds. velous 


pr. curtains valance 
cushions 

S. pads 

cabinet 

doz. C. sacks 

doz. towels 


combs 
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1 door mat 
10 vwds. canvas 
le. 

That in addition to bringing the suit aforesaid, the 
said Meier & Frank Company. a corporation, @iiae 
made open and public demand for said property, and 
has threatened publicly and openly to enter @jeam 
against any party to whom the Trustee may transfer 
said property, or any party who may come into pos= 
session of the same. 

AG 

That said action instituted hy said Meier 4 Atami 
Company, a corporation, against J. T. Wilson, in the 
Circuit Court of the State of Oregon for the Comming 
of Multnomah, and said threats to bring such further 
action against such persons as may come into pos- 
session of the said property from the Trustee by con- 
vevance or otherwise, has had the effect of depreciat- 
ing the value of the property of said estate im Damme 
ruptcy, and has created a cloud upon the title thereto 
and causes the Trustee to be hampered and harrassed 
in his endeavor to dispose of the property for its fair 
value, and said Trustee cannot now because of said 
action and threats of said defendant obtain aia 
price for said property. 

mel. 

That although the Trustee is ready 10 consummate 
the said sale to the said J. T. Wilson by delivery of 
the property to him, the said J. T. Wilson refuses to 


receive the property unless he can obtain the same 


RL. Sabie T rustec. nh 


free of any litigation or claim thereto which will be 
litigated against him, unless the Trustee guarantees 
and warrants the title to the same. 
Nala. 

mimorcder to sell the said property at a teasonable 
price, that said action and threats of said Meier & 
Frank Company, a corporation, will either cause the 
Trustee to warrant the title to said property, which 
Sara lrustee refuses to do for the reasons that are 
eeparent, or cause the said Trustee to emter suit 
against the said J. T. Wilson for specific performance 
Oene contract or for the purchase price thereor, 
which proceeding would be costly to the estate and 
which your Trustee does not believe would be equit- 
aoleom tire part of sail Trustée since the said |. 1. 
Wilson bid upon the said property without know- 
Iedoerot the fact that thereawas any cloud thereon, or 
that he would have to take the same and litigate title 
thereto, and especially as he bid upon the same for 
the purpose of obtaining immediate possession there- 
of for the purpose of conducting an immediate sale 
of the same. 

2 INE 

That efforts have been inade to sell the said prop- 
Gi tO others but the Irustee has mot beenmsicec.<= 
ful in obtaiming a fair price for said property subject 
to the present conditions. 

WHEREFORE, plaintiff prays that this weeroi- 
able Court may determine the rights of the Trustee in 


said property and remove the cloud from tive said 
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title, amdthat the said Mcier & Frank Conipatige 
corporation, its agents, employees, and attorneys, be 
enjoined and restrained from further prosecuting said 
action instituted by it against said J. T. Wilson: that 
T. M. Word, Sheriff of the County of Multnomahy be 
enjoined and restrained from levying uj:on the said 
property or in any way interfering with the same, and 
that he be required and ordered to release teweama 
property if he has already levied upon th same; that 
the said Micier & Frank Company, a corporations 
agents, employees, and attorneys, be further enjoined 
and restrained from instituting any further suits or 
actions whatsoever for tlle recovery of said prapemmas 
that the said Trustee he awarded his reasonable cost 
and disbursements in this behalf expended, together 
with a reasonable attorney's fee on behalf of Nieuwe 
torney, and for such other and further relief astie 
equit, may be ineet and to this court expedicme 
R. L. SABIE 
Plaintii? 
=) DMA SEE ISIER, 
Parc@rmes’ for Plamtifi. 


| Endorsed]: Amended Complaint in Equity. Filed 
Slee 22. ONS 
A. M. CANNOR 
Clerk U. S. District Comme 


And afterwards, to wit, on the 30 day of Septentbem 
1913, there was duly filed in said Court, amie 


swer, in words and figures as follows, to wit: 


ae 


R. L. Sabin, Trisiec. 


[Answer to Amended Complaint. ] 
Iu the District Court of the United States for the 
District of Oregon. 
R. L. SABIN, Trustee in Bankruptcy of the Estate of 


Italian Restaurant Company, a corporation, 


Plaintitt, 

VS. 
meeveR & FRANK COMPANY, a corporation, 
Defendant: 


Comes now the defendant in the above entitled suit, 
and answering the amended complaint filed herein, 
respectfully shows and alleges as follows: 

iF 

Defendant adinits the truth of Paragraphs I, II, III, 

ied \ ot said amended complaint. 
Te 

Answering Paragraph VI of said amended com- 
plaint, this defendant denies that amongst the claims 
and petitions filed with the Referee in said cause was 
eepetition and claim of deiendant praying for the re 
Sore. Of ceftain property mentioned in Pargoraph 
VITI of said amended complaint, or that said defend- 
ant filed with said Referee any claim or petition what- 
soever relative to said propertv; and, further denies 
that said Trustee resisted or objected to the allow- 
ance of any claim or petition of said defendant, for 
the reason, among others, that none was filed with 
said Referee or Trustee; and, denies that a hearing 


aia duly or at all hadeherein: helane said cihetee mar 
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that testimony was taken on any claim or petition so 
filed on behali of said defendant in stipportveimen 
relation to any claim or petition of defendant; and 
further denics that said Referee decided or held 
against the validity of said claim or any clainy ones 
dition of said defendant, or ordered said property to 
be held as the property of the Estate by the Trustee, 
or that the claim to said property by defendantasees 
ever was adjudicated as between the plaintiff herein 
and defendant, or is as to any matter or claim relative 
Meret O res: adjudicate, 
IE: 

Answering Paragraph VII of said amended comm 
plaint, this defendant denies any knowledge or in- 
formation sufficient to form a belief as to the truth or 
falsity of the matters and things therein set forth, 
excepting that this defendant has been informed that 
the sale of said property mentioned in Paragraph VI 
was imade to said J]. T. Wilson and that said sale Wad 
been comhrmed. 

IV. 

Answering Paragraph VIII of said amended come 
plaint, this defendant denies that notwithstanding the 
determination of the question as to the ownership of 
said property by said Referee, as set forth in the 
amended complaint, the defendant herein instituted 
the action mentioned in said paragraph, but this de- 
fendant avers that an action was commenced in its 
name, but that the same was not commenced after 


any hearing before said Referee or before any Court 


RL. Sap, Pirsiec. at 


as to the rights of the parties hereto in and to said 
property described in said Paragraph VIII. 
Ve 
The defendant admits the truth of Paragraph IX 
of said amended complaint. 
VIL 
Defendant denies each and every allegation con- 
tained in Paragraph X of said amended complaint, 
and avers that said property has been sold to said 
Wilson by said Trustee and said sale thereof con- 
firmed, and that said Wilson is legally bound to pay 


said Trustee therefor. 


aul, 

Answering Paragraphs XI, XII and XIII of said 
amended complaint, this defendant denies any know- 
ledge or information sufficient to form a belief as to 
the truth or falsity of any of the matters and things 
mierein set forth. 

WHEREFORE, this defendant having fully an- 
swered the amended complaint herein, prays that this 
proceeding may be dismissed, and for judgment 
against the plaintiff herein for the costs and disburse- 
ments incurred by this plaintiff, and for such othe~ 
and further relief as to the Court may seem just an¢ 


equitable. 
JOSEPH Sai 
Attorneys for defendant. 
[pencdorsed|; “Answer ta Amended) Comme 


iedlied Sep. 30, 1913. 
AM, CANON, 


Clerk U.S, District Court, 
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And afterwards, to wit, on the 11 day of October, 
1913, there was duly filed in said Court, a De- 


eree, in words and figures as follows, to wit: 
[ Decree. | 
In the District Court of the United States for the 
District of Oregon. 
kL. SABIN, Trustee in Bankruptcy of the Estatemea 


Italian Restaurant Company, a corporation, 


Plaintiff, 

VS. 
Meelak & FRANK COMPANY, a corporation 
Defendant. 


ierore lon. CHAS. ©. WOL WERT OM |udeera 
fie District Court of the United States forthe Digs 
Memol Oreconpthis 6th day of October, 1913. 

This cause coming on this day to be heard upon the 
amended Complaint in Equity of R. L. Sabin, Diusies 
it Bankruptcy of the Estate of Italian Restaurant 
Conipeamy, a corporation, Plaintiff. and the Aismverion 
Meier & Frank Company, a corporation, Defendamm 


and upon the testimony and evidence adduced at the 


titaiwaercot by both Plaintifi and Defendant, amd 
upon argument of counsel, and it appearing that the 
DPetendant by reason of its action in the State Cours | 
and of its threats to enter further action to recover 
Hiesproperty set forth in said Amended Complamie 
qe@aiist ay person to whom the Trustee may comme 
the same, has created a cloud upon the title to the 


said property, and it further appearing that the Trus- 


R. L. Sabam, TPravstee. Pe 


fees title to said property is sood and valid, and the 
attempted claim by said Defendant by reason of its 
conditional bill of sale upon the said property is not 
Peod, and that the said bill of saleticeon 10 ecifect as 
ae@minst said property, and it further appearing that 
the said Meier & Frank Company, a corporation, has 


no claim whatsoever against the said property, 
iis ORDERED SND piesa 


iat the property set forth in said Amended Com- 
pram be, and the sanie is hereby declared to besanc 
Peoperty of the Plaintiif as Prustee im Bankripre, 
of the Estate of Italian Restaurant Company, a cor- 
poration, and the said Defendant, Meier & Frank 
Company, a corporation, its agents, employees, and 
attorneys, be, and they hereby are enjoined and sre- 
strained from bringing any suits or actions to re- 
cover the said property, or in any way making any 
threats or claim to the same whatsoever. 
Pow TP is FURTHER ORDERED Aww 
DECRIA0 

that the said Trustee be awarded his reasonable cost 
and disbursements in this behalf expended, taxed at 


$51.92. 
RS Beowg 


Judge. 
Dated-at Portland, Oregon, this llth «day ohOcn 
Iker, 1913. 
[Endorsed]. Decree. Filed Oct eile 
A. M. CANNOK, 
Clerk U. 5. Dicttier@our. 
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And afterwards, to wit, on the 22 day of November, 
NOS, there was duly filed in said Court, asm 


ulation, in words and figures as follows, to wit: 
[Stipulation as to Statement of Evidence. ] 
In the District Court of the United States for the 
District of Oregon. 
Ro, SABIN, Trustee in Bankruptcy of the Estatera: 


Italian Restaurant Company, a corporaimon 


Plann 
Sr 
MEIER & FRANK COMPANY, a corporation; 
Defendaime 


iti eRe BY STIPULATED ADAG hie 
Pyeamd between the attorneys for the respective pare 
feemicreto, that the testimony, as the same wasuace 
dicedwat tite trial of this cause. and the decisiommer 
opinion of the Judge, transcribed by the stenographer, 
shall be printed verbatim, identically in the same man- 
ner as it was taken, and shall stand as the statement 
Giseiertders i this cause on appeal. 
SIDNE) Vis iiss 
Attorney for plaittas 
JOSEPH & Favsine 
Attorneys for deienkdanm 
Peindersedis Stipulation. riled Nov. 22, 1Oigs 
A. M. CANNON, 
Clerk U. 3. District Contes 
And afterwards, to wit, on the 22 day of November, 
Is eiiere was duly filed in said Court, an Ordem 


i words and figures as follows, to wit: 


Cr 


R.L. Sati, Taeustec. ] 
[Order Settling Statement of Evidence. | 


Mtttive District Cost of the Usted States for the 


District of Oregon. 


feo ADIN, Trustee in Bankruptcy of the Estate of 


Italian Restatirant Conipany,acorpormiumen, 


Piaimen®, 
VS. 
POR & FRANK CONPANY, a corporation, 
Detenccunt. 


Upon reading and filing the stipulation, annexed 
hereto, and upon motion of the attorneys for the de- 


fendant herein, 


iPS HERE RB NIOK DIR EID that tie tes tiimeiage 
Pesce same was adduced at the trial or tliisseatice, ind 
the decision or opinion of the Court stenographer, 
shall be printed verbatim, identically in the same man- 
ner as it was taken, and shall stand as the statement 
@etie tacts in this cause on appeal. 

I Sy Bee INI, 
Juda 
Dated November 21, 1913. 


percdorced|: “Order Wiled Now, 22, 191). 
A. M. CANNON, 
Clerk U. 5. District Gomme 


Wid attcnmards, to ait, on the 18 day of Octoner 
1913, thereswas duly tiled in said Courts 


dence in words and figures as follows. to wit: 


16 Deer cr Frame 08s: 
[ Evidence. | 
“In the District Commt of the Umtcad. States [opm te 


District of Oregon. 
R. L. SABIN, Trustee in Bankruptcy of the Hot iain 


Italian Restaurant Company, a corpotaligas 


Plaintias 
Vv. 
MEIER & FRANK COMPANY), a corporatian 
Detendame 


CHESTER G. MURPHY, called as 4 witnesses 
behalf of the trustee, being first dulv sworn, testi- 


iment as tollows: 
Direct Pxainiiwidou 
Oicetion's ly Mir. TEISER: 


Myr. Murpliv, you are the referee in bankruptey aia 
Ghasdistrict ? 

pemeenor fis county. ves. 

©. And I helieve you were the referee 1a Wwitgae 
ihe Italian Restaurant Company matter was refemiem 
in bankruptcy? 

eee GS, Sir. 

iO} What is admitted in the pleadings. Dotiem 
recali any controversy arising as to a claim of Wheier 
& Piank to certain property held by the trustee 
(is particular matter, on or about July 14th ofa 
meat 

AD Nees: 

©. I will hand you this affidavit, and ask whether 


you made that affidavit in this proceeding. 


~~] 


R.L. Sabin, Trustee. 1 


Ee Yes. 

> Is the fact set forth im that ammcawit tries Mir 
Murphy? 

Pe lhe iacts, imimy recollection, are that, im the 
course of administration of this estate, there was a 
claim presented, or notice reached me that Meier & 
Frank claimed a portion of the fixtures over there 
under some kind of a contract, and some one was in 
to see me about it, and I know that the trustee's at- 
torney, Mr. Teiser, had the matter up with me, and 
I suggested they have a hearing on it so they could 
erive at the facts, im order that the adiminisiration 
of the estate might be expedited. It was upon my 
suggestion that we had a hearing, and Mr. Teiser and 
Mr. Haney—I think it was Mr. Joseph appeared; in 
fact, | know it was Mr. Joseph that appeared, with 
Mr. Kiernan, on behalf of the claim of Meier & Frank. 
There were numerous other creditors present, and 
several attorneys, and upon taking the matter up 
either I called attention to the fact, or attention was 
called to the fact that there was no reclamation pe- 
tition. The trustee was in possession of the personal 
property, and there was no petition by the creditors 
for reclamation. So on discussion between Mr. Jos- 
eph and Mr. Haney—between Mr. Joseph and Mr. 
Weiser, | asked Mr, Joseph if they made claim io mime 
Fle said “Wve certainly do.’ And I said there was no 
@laim filedwenid to im very best recollections aindiit is 
very clear insimy nid, why, they agreed tharalie 


I mean, the petition would be treated 


claim would be 
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as filed, and go ahead and take testimony in support 
of the claim. The testimony of Mr. Kiernan was giv- 
en, and they discussed the facts, and the exhibits were 
examined, and I made the ruling that, in my opinion, 
title had passed, and that there was no conditional 
contract of sale out against this property, and di- 
rected the trustee to sell it. Anda few days lateneaam 
Peiser came in to see me about the matters mime 
estate; and whether he was there then or not—but I[ 
called up Mr. Joseph, and asked him if they would 
want to take a review in that matter, because the rec- 
ord was not clearly made up, and if he wanted to take 
a review I wanted to give him plenty of time, to ask 
for a review—I wanted to give him plenty of time; 
and if not, direct the trustee to go and sell it, because 
I wanted to adjust the affairs. And he said they were 
going to take no review; that they were going to wait 
Watt! it was sold, and then follow it in the handsewen 
the purchaser. So then I said, “I will go aheadiamal 
request the trustee to sell it.’ That is my recollieg 
tion of everything I know about the Meier & Frank 
account. 

QO. When you ruled upon this question as to the 
right of Meier & Frank to this particular property. 
was 1t done with the idea and understanding in your 
mind that a claim had been filed by Meier & Frank 
ee ee 

A. I treated it—I understood that it was under- 
stood the claim was filed, and they were submitting 


the matter, and the claim would come in later. But 


R.L. Saban, Traustec. 19 


that ruling was adverse. They made no claim, and 
{ called up Mr. Joseph about it. And he said they 
would do nothing further, and follow the goods in the 


hands of the purchaser. 
Examination by the Court. 


Q. Did you make the ruling as though the claim 
was there? 

me Yes, sir. 

QO. That was the understanding, that you should 
adjudicate the matter there? 

m Yes. Phat was what they were there tor, wit 
their papers and exhibits, and they should come in 
and have a hearing on this claim. J didn't like to go 
ahead and proceed with it, because there was no re- 


clamation petition. 
Direct examination continued. 


Q. Do you recall whether you called the steno- 
grapher to take down the testimony, or who called 


hiea? 
A. Idont recall, Mer. Teiser. 
(Ome lerrolit. 
A. I dont recall that 1t was reported. 
©. Yes, it weds reported. 


Cross Examination. 
Ouestions by Mr. HANEY: 
The creditors had been there on another matter, 


Irae! they not, Mir. Murphy? 
A. There were a number of creditors there, Mr. 
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Haney, and whether it was just a meeting of credit- 
ors and Mr. Joseph had been notified, or whether this 
Came up as a special meeting, | can't recall. Wy eieee 
ord will show. 

©. Asa matter of fact, Mr. Kiernan and Mirage 
eph left, leaving you and the other creditors on this 
Other matter, after this was all over, did they not? 

A. !| think other matters were discussed and 
passed on. 

©. Yes, the meeting of the creditors was not called 
for this purpose? 

A. I would have to look at the record. There 
Moewiiten WoOtice sent. 

QO. Do you know how Mr. Joseph came down— 
whether he was telephoned to from your office to 
come down? 

A. I dont recall. I talked to Mr. Joseph seven 
times. 

©. Before this? 

A. I think we had some before—some ‘phone con- 
versation, 

'O. Did you know before this time there was no 
claim filed? Did you know prior to this meeting that 
fies teleree rank Company had filed ne clam: 

Po Ol yes, | knew there had been no claim mle 

©. Had you asked them prior to this time if they 
were going to file a claim? 

Ales: 

©. Andasa matter of fact, either you or some one 


from your office telephoned to him for some one to 


R. L. Sebirm Trustee. 2a 


come down there to that meeting, did they not? 

A. | dont knowearbout that, Mr. Sianey. 

©. When he came there, who was with him? Who 
came with him? 

Ee il dont remember. Probably tere werewen 
or twelve men in the office, when I came in, he was 
either in the office then or came in when I was having 
the papers before me on my desk. 

©. You don't know whether Mr. Kiernan came 
down with him or not, do you? 

Ee INO, | don t. 

O: At that tume he started to tell you the claw 
of the Meier & Frank Company, the position they 
were taking in the matter, did he not? 

Oe Ithimkit came ip, Mrvtlaneypas 1 stated, that 
I asked him if they claimed those goods. 

Ome ves. 

A. And then the question next came—he said they 
eertamly did, and they had Mh. Kiernan adhere with 
the original records. 

© Did®you ask him thfén 1 We had ittled a claim 

A. I told him there was no claim filed here, no 
petition in reclamation. 

©. Then is when you say you understood him to 
say he would file a claim? 

A. My recollection is that he stated we would 
treat it as filed, by agreement with Mr. Teiser, and 
later file it, and go ahead and take the testimony on it. 

©. When did Mr. Teiser make up this record—at 


was that before or after Mr. Kierman had 


that time 
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talcemetive stand ? 

f&. Oh, we went right ahead with that at that time 
I think, Mr. Haney. 

QO. At that time, do you remember whether or not 
you in any manner assisted in making up the record 
by correcting anything that Mir. Teiser may haw 
eaeto the reporter? 

A. No,Ii don't. I! havent seen the testimony ame 
I don't know what questions I asked. I wanted to 
be informed myself on it. 

O- Do you recall whether or not Mr. Josepiiime 
sisted that this be treated as an informal proceedim@ 
Dbetore your 

eeeivo,, 1 don t1ecall it. 

Se Didn t hetell you, as a matter of tact, that tite 
adi ¢ tiled a claim and didn't intend to file a claim 

ie Ot tainy recollection, no, sir. 

©. Didn't he tell you that he had come there mere- 
isto acquaint you with Meier & Frank's position=im 
this matter? 

me Well, my recollection is that he came theresa 
get an order on the trustee releasing this property 
and presenting the claim. 

©. Who was it asked Mr. Kiernan to testify, do 
you remember? 

A. No, I don't. 

‘O. Asa matter of fact, didn’t you request him to 
fects 

A. Idon'trecallit. The testimony ought to show: 


MQ. Do you reeall just what was said by Mr. Jos- 
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eph, about the time of his departure, concerning 
bringing an action to recover the property? 

A. When he was leaving the office? 

O. Well, I presume it was about the time he was 
leaving. 

We Winey leit in the midst of themmieemme) Iie- 
member, Mr. Kiernan and Mr. Joseph, and stated they 
still claimed the property. 

©. What was said about bringing an action for 
the recovery of it? 

oe dom t tecolleer 

QO. You don't remember of them saying anything 
about that? 

A. No, I don't. It is some time ago, Mr. Haney, 
and, of course, it is not a personal matter with me, and 
it is a question of getting at the facts as to the sale of 
this merchandise. 

Om Do you recall that he told you iateileiems: 
Prank didn t intend to file a claim in this matter ment 
would pursue the goods and attempt to recover them 
from anybody that got possession of them? 

”™ He told me that afterwards “on the | plreme 
when I wanted to be sure he had time to make what 
appearance he wanted to. 

Q. That was not at the meeting? 

A. Not to my recollection, no. 

‘©, Do you recall whether you told him that he 


should do that—go ahead and sue in any court he saw 


fiat the meetings 
A )odemtrtrecall that, mo. “ludloii@ccem tial 
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should. 

OQ. Just what claim did you pass upon there, Mr. 
Murphy? 

A. I passed upon the question whether they were 
entitled by means of the reclamation petition to take 
these goods out. 

All of the goods? 

All of the goods from Meier & Frank. 
Considered the claim as a whole, did you? 
Nees: 


> 1S PIO 


Redirect Examination, 


©. Mr. Murphy. if Mr. Joseph had said to yotmag 
the time of this hearing, that he would not, or did 
not intend to file a claim, would vou have heard the 
matter? 

i INF 

(Excused. ) 

J. Ta WILSON, called as a witness on behalt ofa 
trustee, being first duly sworn, testified as follows: 

Direct Hxamination: 
Wiestions by Mr. TEISER: 

Mr. Wilson, did you agree to purchase from Mr, R. 
iesalbin, tiustee in bankruptcy of the estatevoi amr 
Italian Restaurant Company, certain property which 
was itade a claim by Meier & Frank as their prop: 
Cities 

A. I did, yes. 

Q. Do you know whether Mr. Sabin offered to de- 


liver that to you? 
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A. What is that? 

‘Q. Did Mr. Sabin-offer to deliver that property to 
u 

A 


Yes, he offered—he was going to deliver it to 


©. Did you accept delivery? 

A. No, I hadn’t accepted delivery. I was just 
about to accept delivery when there was action 
brought by Meier & Frank against me. 

QO. Why didn't you accept delivery of the prop- 
erty? 

Pte) because | conldin tect the ile, | ilie titlcay as 
in dispute. 

QO. What was it your purpose to do with this prop- 
erty if you bought it? 

A. I intended to have an auction sale right there 
on the place. By their stopping it, I don’t suppose | 
should seek it now—it would reduce the price of the 
property, as far as | am concerned; | couldn tieive 
as much for it. 

Q. If some one brought suit and took that prop- 
erty, the property would be of no use to you, would 
it? 

A. No, it wouldn't be of any use if they took the 


property away. 
Cross Examination. 
Questions by Mr. HANEY: 


Have you the property now, Mr. Wilson? 


e New! havenet 
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Q. You haven't taken it yet? 

SENG 

Q. You bid upon it, however? 

A. I bid on it, yes. My bid was accepted, but it 
was not handed over to me. 

©. Do you expect to pay the same amount? 

A. Well, no, I don’t know, because if I could have 
sold it on the place where it is—where it was, I had 
made arrangements to sell it. Now, if the action is 
brought, it is not worth as much to take, because it 
is worth more to auction it right there than to take 
It out. It is peculiar kind of property. 

iO Ol expect to bid acain on it? 

m. es, but | wouldn't bid near as much om ita 
lead before. 


Redirect Examination. 


OQ. How much did you bid before, Mr. Wilson? 

Ee 700). 

(Excused. ) 

O. S. CROCKER, called as a witness on behalf of 
the trustee, being first duly sworn, testified as fol- 
lows: 

Direct Exantunation. 


Onc nonapy vir TEISER: 


Mr. Crocker, what is your business? 

A. Wamp adjuster for the Merchants Protects 
Association. 

O” ist Lo Sabin connected with it? 

Poe Wieeiemlewcalniteis secretary of it. 
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©. What connection did you have with the estate 
of the Italian Restaurant Company, ifany? 

Po | tooktclWaree of it for Mi. Sabi, and invoiced 
it. Also showed it to the parties wishing to buy it. 

©. Did you attempt to get any offers for the prop- 
erty? 

moe 1 eS, | got quite a number of offers on different 
lines of goods there. 

©. Was the offer that you obtained on the prop- 
erty at which Mr. Wilson offered to purchase the 
highest offer that you could obtain? 

fee Ves, that was the liehest | lame been able to: 

Q. Did you make much of an effort? 

A., I showed a great many people the stock at dif- 
feremt tines, yes. 

©. His was the highest ofier? 

A. His was the best offer, yes. 

©. Do you think you could get as good an offer 
for that property in the present state of the ince 
tainty of title? That is, you understand the situation 
of the property? 

A. Yes. No, I don’t think it could be sold under 
the circumstances, if the title was not clear. 

Q. When you took charge of this property, how 
did you first ascertain that Meier & Frank hada claim 
upon the same, or made a claim upon the same? 

A. Hither Mx, Pearson or the cashier of tiremres- 
taurant told me that there was a contract on that 
eoods. 

Q. And what did you do? 
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A. Iwent up to the office of Meier & Frank, and I 
believe there was a lady in charge there, who gave 
mea list of the goods. I wished to know which goods 
they were, so I could spécify in my invoice what was 
claimed by Meier & Frank, or supposed to be claimed 
byeMeier & Frank. 

Q. Did you obtain a copy of the agreement from 
Meier & Frank? 

De Wes) theveeave me a copy of their contraciemm: 
also a list of the merchandise. 

QO. I hand you this agreement and the invoices 
attached thereto, and ask you if they are the papers 
yo reecived from Meier GeF rams: 

Pee Ose re tie papers that | sot there 

Mire PHISER: 1 would call for the original of tm 
contract, Mr. Haney, if you will produce it. 

Mien Ey] 1 think | have the orig@iital leregam 
Aiimenot site. Producesit.) 

Mr. TEISER: I will introduce the copy along 
with the original. 

Mr. HANEY: I would like to withdraw the orig- 
lita 

Marked) Mrustees Exhibit A.” 

(I-xcused. ) 

Mr. TEISER: I would like to introduce a copy of 
a letter written to Meier & Frank. It is admitted by 
Mr. Haney, I understand, that this is a copy and they 
received the legen 

Mr. HANEY: Yes. That is the copy that we in- 


troduced. 
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COURT: Very well. Let it be introduced. 

Mie TEISER leewillantrodtice it) Rour Honor, for 
the purpose of giving what is the fact. 

Marked “Trustee’s Exhibit B,”’ and read as fol- 


lows: 
kc; 
Italian Restaurant Co. aly: 1 oa. 
Meier ea Frank Co. 
Portland, Oregon. Attention CrediiaDem: 
Gentlemen: 


The Trustee has completed an inventory of the 
property of the Italian Restaurant Co., and amongst 
the property inventoried by him as belonging to the 
estate are various goods sold to the Italian Restaurant 


Won by your tir, 

I understand that these goods are claimed by you 
under a conditional contract, but as it is very ques- 
tionable whether the property can be held under your 
conditional contract, the Trustee is claiming the prop- 
erty and taking possession of the goods as the prop- 
erty of the estate. If, however, you desire to main- 
tain your claim to the goods, I would suggest that 
you make a demand for them before the Referee with- 
out delay, so that the ownership of the same may be 
settled. 

Iiavecudeavored to see Mi Joseph, your Attorme:, 
at the suggestion of Mr. Kiernan, but have been un- 
able to get in touch with him. I am accordingly send- 
ing him a copy of this letter. 

Yours truly, 
Sidimey leicern 
ae Atty. for Trustee. 
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clc Mr. Joseph, Atty.” 

Mr. TEISER: I would like the privilege of resting, 
and after Mr. Joseph testifies on the morrow, placing 
Mr. Gebhardt on the stand. 

Mr. HANEY: No objection. 

W. E. Kiernan, called as a witness on behalf @mame 


claimant, being first duly sworn, testified as follows. 
Direct Examination. 
Wucsions by Mis HANEY : 


Your name is W. E. Kiernan ? 
Pome esesil. 
Q. Where are you employed, Mr. Kiernan? 

peer eseditomamat Merer a Pranic. 

QO. Were you acting as credit man at Meier & 
Frank’s during the months of, say, well, June and 
July? 

eo Yeon sit. Ihe last three years. 

©. You have been there for three years past? 

IN OS 

Q. I will ask you if you recall the incidents lead- 
ing up to a meeting at Mr. Murphy's office about the 
14th of July last? 

AY es. sir. 

‘Q. In which the Italian Restaurant Company was 
involved ? 

A. “Nese sir, 

©. Prior to going to that meeting, had you had a 
talk with anybody representing the Merchants’ Pro- 
tective Associmmone or Mir. Sabin? 

A. Mire Perce 
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©. About how long before the meeting at Mur- 
phy’s office did that conversation occur? 

A. I should think it would be about three weeks— 
two or three weeks. 

= Wo xow recall receiving the oriemal ot thaimter 
Beretiat is referred to? 

fe YES, Sif. 

QO. Did you have a talk with Mr. Teiser shortly 
miter, Or about the tinve of the receipt on tliat lteter: 

Pe Well, it was round about that time. Iv was 
Berore tliat time really. 

©. What was that conversation? What did he 
say and what did you say? 

me MM. Teiser wanted duplicate bills anda copy 
of the contract, which we gave him, and he and I went 
into a discussion regarding the whole transaction. 

QO. What was said about Meier & Frank's rights 
im that matter? 

A. Well, I will explain that over in our Officemggre 
prepare all claims of bankruptcy— 

‘OQ. Who prepares all claims of bankruptcy? 

Ee I personally do. 

© You personally prepare ally Micier Qo Tian 
bankruptcy clatms? 

Pe Yes. 

QO. Go ahead. 

me When this matter came up, L called up 
eseph, and told him that the letter had heen recemed, 
and he says, “Well, that is all right. Don't pay any 


attention to that.” And then on the morning of this 
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day down in Mr. Murphy's office he phoned meyand 
said there was going to be an informal meeting down 
in Mr. Murphy's office, and he wanted me to brine 
a copy of the contract and also the ledger cards. 

©, Ihe ledger accounts at Meier & rank Sie 


Foi ecard index, are they not? 


wee Y GS, 

reach one stands separatck 

Eee Yes. 

©: Go ahead and tell just what happenedsar Aaa 


phy’s office. 

A, Do you want to hear the whole transact 
sour Tlonor? 

© Yes. 

@ shortly before this contract was enterediimaas 
Nit. Everett and Mr. Pearson, representing the [taliam 
Restaurant, came to our credit department to imme 
atraneements regarding credit. Of colirse, 11 wees 
corporation. I had very little faith in the enterprise 
myself—I didn't think 1t would be a paying propo- 
sition. However, we went into a contract, by which 
they paid us—this was the contract here. At that 
tine they wanted to buy merchandise. 1 forget amie 
department it was. I can see here they wanted to 
eet some furniture, and they also desired to have us 
fake Gver the frescotng of the apartment or roe@me 
The frescoing cost something like $600—S$650, that 
was it. It was done by some outside people. They 
were to charge that to Meier & Frank, and we were 


to pay them. They paid us $750 cash on that day. 
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Of course, we would have to pay the contractor $650, 
which would make $100 money received for $412.50 
worth of merchandise. Later they came in—at that 
time they were going to distribute the buying around 
the city, the purchase of the other material, but they 
changed their minds then, and bought furniture from 
us, and crockery, and as they were bringing the sales 
checks up I had a good deal of telephoning to do 
with Mr. Pearson about this, and on one occasion 
left my office and went down to his place of business, 
and told him that they would have to make larger 
payments. Our regular contracts—we have three 
thousand of these contracts, and they are generally 
one-third or one-fourth down and the balance month- 
ly payments. On this occasion we were holding $1041 
worth of charges. And Mr. JVearson then paid $450 
more, and we continued until the entire contract— 
every time they bought something and added to this 
contract, they added merchandise to this contract, 
we added payments to the contract. I may state that 
we have something like three thousand contracts. I 
think that propably 2900 of those are done in the same 
way. Other firms which I know, their contracts are 
made out—for instance, you might come into our 
place, and say “We desire $500—S$600 worth of furni- 
ture, and we desire to pay $150 down.” And then in 
eoing through the store furnishing up a house, it 
frequently runs as high as seven or eight hundred dol- 
lars. That is where our trouble comes. They ect 


into us. Because in our business we are not able to 
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keep sale-checks together, and they are apt to go over 
—never under. Therefore our terms sometimes are 
too small for the amount of merchandise purchased. 
©. What was the agreement about all of the furni- 
ture and crockery that was sold by Meier & Frank? 

A. twas all to be sold under a contract: thatwrar 
Mietitie was to bein Micier & Frank 

'Q. The title was to be in Meier & Frank until the 
full amount was paid off? 

A. Yes. We also opened an open account Wwaul 
them, that is, for merchandise sold where we didn't 
claim title to it. 

(Oe Dat is separate account irom thise 

ys Ilat is a separate account from this: noteumme 
account here. It is a different number—5129. This 
Icvmlease, as you will see, your Honor, it has anja 
in front of it, with another number, being two dif- 
ferent accounts—two different parts of our ledger. 

©. That open account, you make no claim for the 
ownership of any of the property sold under it? 

No. In that respect, we are like the Onin 
Creditors. 

©. Who else did you deal with representing the 
lem@umimiecompany except Mr. Pearson? 

A. Italked to Mr. Everett—C. V. Everett, andi 
talked to Mr. Pearson, was the onlv ones I talked to— 
hit) Ee venere Everett and Pearson were the pie 
movers in it. And Montrezza signed this for me, the 
secretary. I went to their office and had it signed up. 


©. There has been something said about what 
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Schedule “A” was, referred to in this contract. 

A. They are the itemized bills of the purchases. 
They are taken directly from the sales-checks. 

©. At the time that contract was signed, I mean, 
at the identical date the signatures were affixed, was 
there any Schedule “A” there at all? 

foe lhere was not. 

©. Was there anything affixed to it marked “A’'? 

A. ‘There was not. There never was on the three 
thousand contracts we have, it has never been done. 
It is impossible to do it. 

iD but the agreement was that all on thergoode 
purchased, as furniture and crockery, by the Italian 
Restaurant Company, was to be under a lease con- 
tract? 

Eee SOlutely. 

Q. Otherwise, would you have given them that 
much credit? 

A. We wouldn't have given them any credit. 

QO) Widthey haveanyiime toeive then credinon: 

A. They didn't have anything to give them credit 
on. Asa matter of fact, their credit having been with- 
out taking title to the property, it was so perishable, 
thle nature of it, that I imsisted upon Mr. Pearson 
euaranteeing the payment of it, and also Mr. Everett, 
personally. Aside from being officers of the com- 
pany, they had to sign it personally. 

Q. That was because it was crockery, which was 
perishable stuft? 

A. In opening an account, I put the limit on it of 
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$100. The reason I put it as higheas $100 1s tha) 
sold them merchandise on this contract, and I didnt 
feel like holding them down to any less than $100. 


xaniiaation by the Court 


QO. I understand vou have this contract and also 
an open account? 

fee Open accourit. 

©. Also the personal guarantee of those other peo- 
ple? 

fo eS, Sit. 

© On that account? 

A. Yes, sir. Mr. Pearson didn't understand the 
signing of a contract. He said he never had signed 
one. He was very reluctant about signing it. I said 
we couldn't go into it, absolutely wouldn't go into it 
unless we could keep the title. They were very anx- 
ious. I told them as long as we kept the title in our 
name, that the probabilities are that following around 


six or seven months we would break even. 
Direct examination continued. 


‘©. Iwillask you, Mr. Kiernan, whether any of the 
other creditors knew that this property was held down 
there under a lease-contract by the Restaurant Com- 
pany ?- 

A. Every credit man in the city of Portland sell- 
ing them must have known that, because different 
mercantile agencies knew it. That 1s, several cred- 
itors called us up—for instance, several of the stores 


around town called us up, and asked us about our 
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dealings with them. Of course, they knew we were 
putting the goods in there. They wanted to know 
how we were selling them. We told them all under 
contract. 

Q. Iwill ask you to detail to the court what hap- 
pened, to the hest of your recollection, at Mir, Man 
phy’'s office, at the meeting on July 14th. 

A. Mr. Joseph ‘phoned me, and told me to bring 
the Italian Restaurant contract and our ledger cards 
Over, as there was to be am imonnalimectime hetore 
Mr. Murphy. ‘The reason of the holding of the said 
informal meeting—I asked him what was the nature 
of it, what they intended to do about it. He had told 
me what he intended to do about it, and—of course, 
it is immaterial what he said, but he said he thought 
they were not treating him just right. And he said 
to let them go ahead, that he would follow that prop- 
erty wherever it went, and he wasn't going to file any 
claim’ down there, or file any clain with them@etejes 
in bankruptcy, as he thought our position was so 
plain that he didn't want to do it. And at the time 


ie. Teiser sent fora stenograplier— 


©. Was that aiter you and Mr Josepli cot tileve” 

AG NCO 

QO. There was no stenographer there when you got 
eierer 


A. She might have been in a different room. 
®. Go ahead. 
A. But he dictated—I don't know what the legal 


name is, but the standing of it, what it was for. Mr. 
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Joseph objected to it, and it was changed—told him 
it was informal, it was understood it was informal. 
There was a meeting there. Mr. Everett was there 
tobe asked certain questions by the trustee, amd tines 
took it up after we left. 

©. What was said about Meier & Frank filing 
a claim, if anything, to the best of your recollectigme 

A. Well, it was understood in my mind positively 
that we were not to file a claim. 

() What was said by anvbodv about it? 

A. Mr. Joseph said at that timeave would not file 
a claim, did not propose to file a claim. 

i Wid Nr. Murphy ask him if he had) tiledia 
claim? 


A. Yes, he told him—Mr. Murphy—he hadn't 


filed a claim, didn't propose to, there was no need of 
it. Because we talked that matter over going ovem 
I knew Mr. Joseph's thoughts in the matter, what he 
intended. 

©. What was said, if anything, about the remedy 
that Meier & Frank might attempt to invoke here? 

A. Just before we left, Mr. Teiser said, “Well, Mii: 
Joseph, I presume”—I don’t know whether he said 
presume, but anyway, “If you replevin it, you will 
replevin in the United States Court,” said Mr. Teiser. 
Said Mr. Joseph, “I don't know what court I will re- 
plevin in. I don't intend to replevin it until it is sold.” 

©. Do you recall any conversation between Mr. 
Murphy and Mr. Joseph to the effect that Mr. Joseph 


agreed to consider the claim as filed, and take testi- 
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mony on that basis? 

A. I know positively that was not agreed to, be- 
cause it was not according to Mr. Joseph's thoughts. 
He had told me what he intended to do. Coming up 
he had told me what he intended to do. 

Oo Who? 

A. Mr. Joseph outlined his plan, what he intended 
fo do, li i may tell iteall, he said he thomeht these 
fellows were horsing us around a little bit, and he said 
he didn't intend to let them. 

©. Who asked you to take the stand and be sworn 
down there—Mr. Joseph? 

A. Mr. Murphy. 

©. Mr. Murphy did? 

BS Nees. 


Cross Exanunavien, 
Orestions by Mr. TEISER: 


Mr. Kiernan, vou say that at the meetine Derore 
No Warphy 1 started to dictate a statement: 

Ee cs. 

O® Wo vou recall the effect oi what 1 stanvedsie 
dictate? 

A. Well, I know you started to do something. Mr. 
Joseph immediately corrected you, and said this was 
not a formal hearing. 

Q. I started to dictate something? 

i Gy 

Q. So as to make it appear it was a formal hear- 


ing? 
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A. | wont say as to that; but I presume 1t mimen 
have been; otherwise, he would not have objected. 
©. Did the stenographer start to take it down 
when I started to dictate? 
ives. 


Did 1 get very far in the dictating? 


A 
O 
A. “Not very far, not when he stopped you. 
Oe joseph stepped me: 

Ee Ves. 

©. And the stenographer scratched it out, I sup- 
I don’t know what she did. 


A 
©. She wrote it down while I was dictating, did 


A. I don't know about that. 

©. Do you think I would have started dictating 
something and the stenographer not started writing 
it down? 

A. You ask me if she started doing it? 

(Occ. 

A. Yes, she started doing it, I presume, because it 
was done so fast, you see. How far she had got along 
in the course of her dictation, I don’t know. 

©. What do you think the purport of what I had 
started to dictate was? 

A. Well) [think you was trying to get it than 
was a formal nieeting before the referee in bank- 
ruptey, something that Mr. Joseph was particularly 
determined you shouldn't. 

QO. Well, now, when you came down to Mr. Mure 
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phy’s office, you say he ‘phoned you to bring the— 
me Ledgeemcards and the contract. 
QO. Did you bring the contract? 
Pee Coe sit, 
©. Did you present it to him? 
COURT: Did Mr. Murphy do that, or Mr. Jos- 
eph? 
A. Mr. Joseph. 
‘7. Did Mr. Joseph bring the contract? 
Wes, sir. 
Did he present it to Nine Ninian: 
Yes, sir. 
It was there? 


>I PIO D 


Ges. sir, it was there. Ihat is, dane thee 
there. Wasn't it there, Mr. Teiser? 

COURT: How much ts due on the account now? 

A. $1648.46. Yes, I know the contract was there. 
The original, [ think, was there. There is no question 
about it. 

© Well, now, it 1s stated m the testimony, aiethic 
transcript of the testimony taken by the stenographer, 
the question is asked, ““Have you a copy of the agree- 
ment which was entered into at that time?” 

me Yes. 

> Vou answered, “| have the original : 

Pio eS: 

Oe ©. Tire original? All rielnt, just offer tianem 
evidence, 

Ay INES 

‘QO. “Thereupon original Conditional Sales agree- 
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ment was offered in evidence and for identification 
marked “Creditors Mxlibit A. Usthat cemech: 
on Ye eorcir. 
©. You filed the original in evidence, and it was 
marked “Creditors Iexhibit A’? 
me Vo, | avon t say that I filed it. 
OP Well, it was tiled? 
me \ Well, they took it from iy iemd, wes, 
Q. How did it get back in your possession? 
A. Mir. Whurphy filed it. Is the origmal themes 
Wot will find on the back of 1t*Mir. Murphy's writies 
O. That istMir. Murphy s writing, sare 
Pe) es; cir. 
Mir. TEISER: I call attention tothat, your Home 
“Creditors Exhibt A” in Mir Murphy's handwirmes 
A. Yotwsee this has been left atyMeier & Frames 
cilative time since. 
QO. This portion of the paper that is pasted on 
there was not there at the time, was it? 
Which portion of the paper? 
These statements? 
Reece all that. 
That was there all the time? 
nies. 
Ave you dite positive about that? 
Oh, there is no question about that. 
That this whole thing was there? 


There is no question about it. 


9p SPO 2 


Why would you think Mr. Murphy would 


write “Creditors’ Exhibit’ there in that condition ? 
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A. Well, I don’t know why he would do that. But 
@Were isn't a bit of question. There, that is my writ- 
moe, don t you see that fiemre there. And ll was very 
particular to see that, because this is the original, 
don't you see, and your copy was made from this. 

©, Now, as a matter of facts temiam wasn t 
Aaat Original contract filed with the paperseimen ir, 
Murphy's office? 


me Phat: 
Oo Yes. 
A. No. 


©. It remained still in your possession? 
m. Yes. Nir. Murphy gave it back to me aiter the 
stenographer had marked it; he gave it right back to 
ime. Never intended to be filed, beeantse, asl say,at 
ierone Of Ollr agreements. I couldn t very wellMery< 
ie tnere, 
©. Now, you stated, Mr. Kiernan, that when this 
contract was entered into—well, let’s get a little fur- 
pmer about the meeting at Mie Miirphy s ollice anon 
earl | came up to see you prior to that meetine 10 een 
gecopy of tlie contract? 
Wes. 
Do you remember who was with me? 
There was some man with you, yes. 
Mir) Crocker, wasn t tt, the centlemam eres 
nics. 


Mow cave mea copy of it? As a nintteromiae: 


ID PIO PO > 


ined a copy ot it, didn't 1? Wehat | wanted waste 


invoices? 
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A. I think you did have a copy of it. 
Q. ‘You made some— 


A. Yes, you had it or’something, and I said that 
if [ remember rightly, I was a little bit peeved because 
they did a lot of extra work there. 

OF es, that is right. That was the invoices ie 
was attached. 

A. Yes. It should have come to me, you see, and 
I should have told them what to give you. You were 
not interested in the clerk numbers, or anything like 
fiat, and | showed them how ridiculous at wasene 
put all those clerk numbers and dates and amounts. 

), You were rather peeved that they gave it 16 
us, weren't you? 

P| could’see that they did alot of extra won 
And then [ didn't like it—those matters were in my 
hand, belonged to my department, should have come 
Le aie. 

O, Younwere peeved at them about that, wot ata 

A. Oh, no, not at you. I talked with you about 
it. I believe I got the ledger card and showed yo: 
all about tt. 

©. You said you spoke to me about matters con- 
nected with the claim or controversy? 

A. Yes, you came up. We weren't running to 
you. You were running to us. 

OQ. What did I say to you about that controversy, 
and what did you say to me? 

A. You told me—in what respect? 


Q. Any respect. You said I talked to you about it. 


R. L. Sam, Trustee. 45 


A. You talked to me about the contract not being 
—in your estimation not being valid as to attaching 
creditors, or in a case where there had been a claim 
of bankruptcy. 

Q. Was there anything else said about it? 

A. Well, just refresh my mind about it. That is 
pretty hard. We talked it generally, and I showed 
you the figures, the ledger card, and also showed you 
the contract. 

QO. There wasn't anything said bearing upon the 
fearing at Nir. Niurphy s office? 

Pe Oly mo, Bhat hadnt heemtalicedtoi been cul 
said that we didn't intend to file a claim. 

‘©. Did you say that you didn't intend to file a 
claim ? 

A. Oh, yes, I told you we didn’t intend to file a 
claim. 

Q. Now, what is the amount of your open account 
by the card that you have there? 

Ag Golo ae 

©. What are those amounts made up of? 

A. Well, I haven't the merchandise here, “Mr. 
sliciser. 

Q. I mean, what separate amounts? 

A. There is $10.05 in March, and then there is $13 
in March. When they didn't pay their March bill, we 
marked it “Send everything C. O. D.” They bought 
ether goods, andawe sent them C. O. D. We didn't 
want to have any further business with them on a 


credit basis, although they had been making their 
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payments regularly on their contract. 

Q. Now, they had been making payments regu- 
larly? 

7”. On their contract. But we didn t want then 
credit business on open account. 

©. Now, this contract, as | understand from your 
testimony, was to be how much down—$750 down? 

Ee) CS. 

©. And the balance of how much—$100 a month? 

ee SOO tmionth, yes. 

Q. And | think you testified something about re- 
quiring them to pay $250 at one time, did you? 

A. Yes, before these goods were actually deliv- 
eed. 

©. You required them to pay $250 more? 

A. No, let me explain that. I don't think that is 
right. Before this original purchase was delivered— 
but before it was ready ior delivery—they came in 
and made the other purchases. All these goods were 
delivered at one time. 

QO. Allofthem? 

A. All of them were delivered at one time. All 
the merchandise went at one time. They all went 
within, | should imagine, two or three hours of each 
other. 

Q. Do you remember what date it was that they 
went there? 

A. Well, I guess it was along about the 28th of 
December. 

Omwiie Zio! December? 
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A. Yes. All this merchandise was purchased, Mr. 
Teiser, and selected within three or four days of each 
other—ten days at the very most—although you will 
see the payment here was made, $750 was paid; you 
see, that was for the frescoing, and they paid that be- 
fore we authorized the men to go ahead and work on 
it. It took them, of course, almost a month to do that 
work—three weeks. 

o> Now, as a matter of fact, they paid omerman 
eemtract exactly $1500, didnt they: Or they paid 
$1500 on the contract, didn’t they? 

A. Yes, $1564.60. That represents merchandise— 

COURT: That includes the S600 tor ireccoine< 

A. Yes, that includes the $600 for frescoing. 

Oy That was $750 payment made on November 


pee Yes. 
Om 5200 payment on December Zils: 
EY Y eS, 
Q. That was before the goods were delivered ? 
is Oh, yes. You see here, they were almocum 
mouth, you know, in getting that frescoing work 
donc, and then the last moment they caine in, for tie 
reason that we knew they went around town trying 
to get credit, but they couldn't get credit, don’t you 
see, and then they came back to us to make these 
additional purchases. 

OO” On the 27th day of December there™wac 200 
paid? 

A. Yes, sir. 
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Q. The 22nd day of January there was $100 paid? 
A. Yes, that is the first payment. 

Q. Andon March 5th there was $100 paid? 

ix. Wages: 

QO. And on April 8th $100 paid? 

Eve) Yes. 

0, 


Those payments which I have called off 
amount to $1500, do they not? 

A. Yes, $1564. 

1) No, these, 1 inean, that 1 have called of 

ore 1 GS. 

Q. And they are the only even payments that they 
made to you—round numbers? 

A. Yes, sir, absolutely. All this merchandise was 
selected within ten days, and all delivered at once. 
All the goods went the same day. 

Q. Now, these other payments were made for 
goods purchased, as a matter of fact, there is SONge 
ioieimterest mere, isnt there? 

[eee cs. sit. 

Ome ieliiitere 15° 3500 for inrercst” 

emacs. 

Q. And these other payments were payments on 
goods purchased and taken out, were they not? 

®. Wo, WNlaybe 1 haven't made myself clear "iim 
Teiser. 

©. Just let me ask you this: What was the 90- 
cent payment for? 

A. 90-cent payment? 

QO. Yes. They patd you 90 cents, or there is credit 
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given them for 90 cents. 

A. I don't know what that 90 cents is for. 

'Q. You don't think they came in and paid 90 cents 
on their account? 

~, Mo, I don't know what that 90 cemts stor. 1 
will tell you what I think it is, though. I think that 
this was something that they didn’t want charged; 
says he, “I will pay for it.” But the sales-check had 
already gone through on a charge, don't you see, and 
it would make a difference of our cash sales, and inas- 
much as the goods had gone through on a credit sale, 
we would have to put it on the account, unless we 
got at the original check and changed it from charge 
to pay transaction; and inasmuch as it had gone 
through, why, they just paid it on their account. 

QO. Do you know what the $23.00 payment was for 
om the 2/th day of December? 

A, Wes, that was of a sittilar proposition, |that 
was handled through Mr. Frank, because they wanted 
soine merchandise charged on that, and he says, “No, 
we got enough;” they had enough. 

©. They paid cash? 

A. Well, they said “We will give youl $23 more, 
wliatever it is; he O.N. d it. 

©. That was a cash payment, was it? 

A. No, it wasvon the accotint. For instamcemnc 
might have went $70 more or $75 nyore, and the 
ead, \Weiall pay $23 and charge it upe: 

©. Gile paid taier325,00° 

A. Yes, but you see he wanted to charge about $60 
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more. I was fighting with Mr. Frank, the owners of 
the business against this contract. And Mr. Frank, 
when we got this $23.00—that was the incident—I 
remember he spoke to me about it, since you refresh 
my memory—they got $50 or $60, something like 
that, so he said, “I got half cash. Charge the rest of 
the account up.” 
OF What is the payment of $23? 

A. That is merchandise returned. 

Oe And the $7.20? 

A. Is merchandise returned, yes. 

©. And what is the $1.50 for? 

A. That is merchandise returned. 

Q. fs that merchandise returned? 

A. That is merchandise returned, yes. 

©. So the only item in addition to the $1500 on 
the bill that you think was obtained on the contract, 
Oma on the contract, was $23.00° 

Pemetes that is an allowance, that $1.50) 

©. An allowance? 

A ves, What date is that $23.00? Mitybe t can 
tell ou, 
itvas tie 27ih day of December. 
Oe 27tnday oi December? 
Yes. .23. 
Well, 1 couldnt tell you what that is. 
Now, you say that all these goods were gotten 
lersaiie tiie 
Deliveredeaimmiescaime tine, yes. 


Delivered at the same time? 


Alt: 


Sree > 10 PIO 
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Pee Yes. 

QO. And they were delivered about the 28th day 
of December? 

A. Yes, sir. They were trying—they were mak- 
ing herculean efforts to get that through by the first 
Oisthe year. They wanted to open thesimst of tlie 


year. 
QO. Allofit was on the contract? 
A. Every bit of it, absolutely. 
(). And was understood at the time? 
A. Absolutely. 
Q. And all the goods were chosen by the 28th of 


course, had to be, if it was delivered by then? 

me Yessir, 

QO. Will you explain why goods amounting to 
$1369.72 were dated January? 

A. Yes, because we close our books, don’t you see 
—we closed our books in December—I should imag- 
ine we closed our books on December 26th. 

Q. So from December 27th on, you would date 


eee aiiiairy,. ves. 
O. Janwany ° 

A. Yes. The same as you get your bills. We ad- 
vertise, don't you see, all purchases for the last five 
days of the month go on the next month’s bill. 

©. Well, now, will you explain the goods pur- 
chased on January 28th—I mean, December 28th, 
Janae 3-06-10 and 23° Tow is that on the same 


pall? 
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Eee is that, now? 

©. Why are the goods shipped on the 28th, or pur- 
chased on the 28th of December, January 3-6-11 and 
2 oveenarebill, it they were sent om tie) Zor 

m because | have explained to you we closevame 
books on the 26th, and all purchases made from the 
20th appear on your fanuary bill. 

©. Is that the reason why goods purchased on 
January 3rd and Gth, for instance, were sent on De- 
eember 28th? 

A. No, they were actually purchased on ‘these 
dates. 

Oe tiie evere pirehasedion those dares. 

Pee eS cin. 

Oe Elow did you get that in the conditional come 
tract, 1f all the goods under the conditional contract 
mere selit On the 28th? 

A. Because it was our understanding that every 
thing they nught buy in the furnishing up of this 
place was to go on conditional contract. 

‘QO. All that was got on the 28th of December— 
delivered on the 28th? 

A. Except those tew little items on the end there 
I will explain that from here down there is a few dol- 
lars, don t you see, from there to there. Those were 
fill-in, don’t you see? 

Me HANEY: That is where they hadnt enoren 
af something? 

Ww, Yes, that is where they hadnt enough ies 
something. Ii they were out a few yards of carpet, 


R. L. Sabin, Tristee. ye 


they would have to come back and put in a few fill-ins, 
whatever they might be. If you will look back, there 
are fill-ins on shades. We didn’t have enough shades. 
We went down and fixed up the shades there. For 
instance, a dozen—this is a dozen table tops. We 
didn't have enough tops. And they lacked a rug. 
They decided they would put the rug in. That rug 
was $10. They were out of napkins. They sent down 
for $18.75 on napkins. 

©, Goine hack to that item oi 90 cents thayseme 
paid on the 27th day of December, and it is placed on 
the lease contract—that is the lease contract, isn't it? 

A. Yes. 90 cents. I don’t know what that is. 

@®. Here as a bill of December 2/th, ome coms 
nour combs, 90 cents. 

A. Thatis it, dont you see. That shonld dave 
been on the open account. 

©. Should have been? 

A. Yes, should have been on the open account. 

Ove But it was ommhelledse accounc: 

Peeves ie Ol ovetmanene. 

Mr. HANEY: Just explain how it got on the lease 
account. | dent think Mr. Teiser understands it: 


A. We had two accounts witl aifee 


count. These are combs. We naturally wouldn't be 
entitled for combs, for sanitary reasons, nobody 
would ever expect to take those back. \When this bill 


came up, their attention was called to 1t. Somebody 


paid the 90 cents—came up with the 90 cents. We 


foumc out thatat, by anverror, had béen paged ar this 
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account. When we say paged, we mean charged to 
that account. We had the 90 cents, we had (die 
charge, so one offset the other. In this grand total 
of the amount sold on the contract, this 90 cents 
probably should be deducted. You see, in fact, one 
offsets the other. 

Q. Did you transfer one from the lease account to 
Hileropen account? 

A. No, we didn’t do it, because it was so easy, you 
Sees'O Plt it On there. 

Mr. HANEY: Accomplished the same thing by 
giving them credit for 90 cents payment, didn’t you? 

Py ESS 

©. In other words, if they had come in and pur 
chased those combs and it had gone through lease 
account, you saw it was to be paid for in cash, you 
couldn't stop the slip, it was easier to charge the 
amount and credit the account with the 90 cents? 

Pee ses. Oi course, ii is such a trimial proposimem 
—it should have probably been journalized, a book- 
keeper that was extremely careful, when they saw 
this charge coming, should have journalized it on the 
open account, and then when the money came put the 
money on the open account, where in truth it be= 
longed. But this saved a journal entry. 

Oo Ieaiieasieyou, Mr. Kiernan, whether Wane 
goods that was purchased under the bill of December, 
dated December, amounting in all, without the cred- 
its heing given, to $1/97.94—TI will ask you to ex- 


amine that and state whether that does not include 
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practically all of the fixtures that were gotten by that 
firm at that time, excepting a few odds and ends. 

A. No. Asa matter of fact, this whole merchan- 
dise was purchased prior to these dates, a consider- 
able time prior, but we held the charges in the credit 
office—we would not O. K. them, you see. They 
don't appear on the bill until we actually O. K.'d the 
charge, and as they paid up, we would release. For 
instance, you will notice the carpets were released 
first, because they were anixous to get the carpets in. 

Q. Tam asking this: whether or not the December 
bill, or the bill marked December, 1912, amounting in 
all to $1797.94, whether that didn’t include practi- 
cally all of the fixtures that were obtained by the 
Italian Restaurant, except things to fill in after the 
rest was obtained? 

Fo aie, here is the rest of 1 here, 

©. Answer that Yes or No. 

A. Why, no. 

Q. It didn't. Now, that bill includes 150 chairs. 
Mivat was practically allthe chairs thar they tlre melm 
they would need, wasn't it? 

A. I don't know as to that, Mr. Teiser. If there 
is any more chairs in here, they probably needed 
fine ti: 

©. I mean, that they thought they would need at 
that tive ? 

A. Gigs. 

Q. And it goes on with twelve tables, 380% yards 


carpet, 3 bales lining, 16 yards padding, 1 door mat, 
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20 dozen teaspoons, 6 dozen dessert spoons, 1 dozen 
tablespoons, 20 dozen forks, 20 dozen knives, 2 oys- 
weretorks, 2 steak knives, 3 pair camwers, 27 ue 
bowls, 3 meat carvers, ete. down the list in large quan- 
tities? 

Pe Yes, Sit. 

©. Now, when you come to your January account, 
which is the account which we claim has no business 
going on that lease, it is one dozen table pads, 2 table 
cloths— 

A. \What date are vou reading now? 

ive ~December 26th, the account of Januar Aue 
table pad, 5 dozen towels, 1 dozen towels, 1 table pad, 
414 yards of Velour— 

Pe) Me Teiser, let me interrupt you. All thawecen 
are reading now was put in before the furniture, don't 
you seer 

> *Now> as a matter of fact, ismt all that 


bought in January, or practically all that was bought 


in January 

Pee viipedon t you read on down? 

©. You interrupted me, Mr. Kiernan. 

® kkead on down. On December 26th you om 
see comes the charge for $650. 

©. That is what I was going to ask you. Asa 
matter of fact, what was included in this January ac- 
count was practically all decorations, or in a measure 
decorations, as a wliole. I don't mean every article 
For Velour, and for portieres, and for brass poles, and 


for sockets and far rings, for portieres and for Velour 
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again, and for labor, and for portieres, and for win- 
dows, and for Venetian shades, and for draperies, and 
for Venetian shades, and for treating walls and ceiling 
in oil by Passil & Fulton, $650, etc. A pair of curtains 
and Venetian blind, and shades, and then four dozen 
spoons. And four rockers, 1 settee, 1 table, 2 chairs, 
1 table and 3 rugs—that was for the dressing room, 
wasn t it? 

A. Yes—TI don't know. 

And 13 2-3 yards of carpet, Wsweeper sonia 
cloths, and cushions, etc., through the list? 

Eee YES, 

Q. Now, practically all of that was for decora- 
tions, wasn't it? 

Px. Y GS. 

©. And not for fixtures? 

A. Well, vou see, this was all done at the same 
time. 

Q. Iunderstand, but Iam just asking you the fact. 

A. Yes, sure—decorations. You see, we gave the 
contract for the frescoing on the 27th day of Novem- 
ber, but the charge was not put through until the 26th 
Gas2 01 December, 

©. Did you expect to take a conditional contract 
on furniture for money expended in decorations, fres- 
coing and painting walls, etc? 

A. As additional security, yes. This is sectirity. 
As a matter of fact, we could have just did like we 
did with this 90 cents comb, you see, just exactly as 
we did with the 90 cents worth of combs—we could 
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have opened up a regular account, and charged it with 
frescoing account, then put the $650 on that, $650 on 
the other; the one offset the other. 

© Wire $1500 which is set forth in your contgaen 
was been fully paid, hasn't it? 

Ay ING Ss 

Oe sas 1 51500 beens parditonon: 

A. That depends upon how you are going to in- 
ferret it. 

” There has been paid to Meier & Mrank SY5008 

Po Yesecit. 

© And/all of it las been applied to the leasemes 
count, hasn't it? 

fee Yes sir. 

©. You stated that some of the creditors called 
you up and asked you how you were selling these peo- 
piles 

Ee es: 

‘(O. What creditors called you up? 

A. 1 remember Fleckenstein-Mayer called using 

©. Fleckenstein-Mayer called you up? 

A. Yes. [remember other creditors, but I remem- 
ber Fleckenstein-Mayer, because I remember I ad- 
vised him to keep out of it. 

OF Pleckenstein-Mayer is another creditor, ism 
not? 

A. (dont remember whether it is or not. iii 
followed my advice, he 1s not a creditor. 

©. What creditors called you up? 

A. Iremember the reporting agencies were calling 


Tipe 
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Q. But no other creditors who were selling these 
people goods called you up, did they? 

A. Iwouldn't say astothat. I don’t know wheth- 
er they were creditors or not, because [ haven't seen 
the list of creditors. There wasa great deal of calling 
up. Inasmuch as I was handling it, I said “Just tell 
them it is buying on contract. We don't know any- 
thing about it.” 

QO. What advice did you give Fleckenstein-Mayer? 

A. To keep out of it. I don't know whether, I 
knew Montrezza was there—his credit is such that he 
Comdn t get ten cents practically, teretore, didnt 
go much on his being secretary of an organization ex- 
pecting to get very much out of it. 

©. Asa matter of fact, what was the reason you 
cot Mr. Everett and Mr. Pearson to guarantee this 
COMLEACE ; 

A. Because, you see, the bulk of the goods sold 
here are materials that, if we have to take back and 


sell the second-hand man, because we cannot take any 


old goods back in our store—whatever we pull goods, 
as we say among credit men, which we don't do very 
often, because our credit is higher grade, we send 
them to the second-hand man. Old goods never come 
back to our store. These goods, if we had to take 
them back, they would amount to very little. 

i), Why did you feel it necessary to haveriity 
Pearson and Mr. Everett—I presume Mr. Pearson's 
credit is good? 


A| Yes. 
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OMe Tie weier sis good? 

ees. 

Q. Why did you deem it necessary to have Mr. 
Pearson and Mr. Everett—in addition, rather, to Mr. 
Pearson's and Mr. Everett's guarantee, why did you 
dein it méecessary todnave a sales contract wath tiem 
or conditional sales contract? 

A. It was necessary because they were buying, 
don't you see, they kept buying material which would 
gradually depreciate in value. 

O. Well, wasnt Mr. Pearson's credit good? 

Ew) es eit was. 

QO. What was the occasion for a conditional sales 
comtract ? 

A. Because we wouldn't O. kK. the stuff unless he 
signed it. 

Or Atter tie did sion it, what was the oecaciem 
for a conditional sales agreement? 

mm, becatise that was necessary. We worlds 
let even Mr. Pearson— 

COURT: You wanted to have all you couldjea 
Acrsecumay, | presume? 

Pee) es, sit. Just like taking a note. All these 
dorsememts On it are valuable. Mr. Pearson, beteme 
he would buy $3200 from me, would have to make 
some arrangements for protection, because that is a 
whole lot of money to sell a person on open account. 

©. When this agreement was signed, Mr. Nier- 
nan, there wasn't any memorandum attached to it, 


was there? 
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me You mean tlrese pills? 

> \ es, any memoranda at ally 

A. Oh, no, these bills—couldn’t do it, because, 
you see, we couldn’t get the sales-checks out. 

Q. Was there any memorandum of any kind ex- 
cept this one contract that was signed? 

A. That was all. 


Redirect Examination. 


Oey This contract of lease 1s dated the Zoid naa 
November? 

A. Yes, sir. 

Q. And about all these goods, nearly all of them, 
were delivered about the 28th day of December? 

A. All within two days. 

COURT: That is more than one month after this 
contract was signed. 

A. Yes, your Honor, because they were engaged 
in cleaning up. 

Q. They did all the frescoing between that time? 

A. Yes. They might have hung a few curtains. 
But you see in our store a man cannot cut out—he 
cannot cut this expensive Velour for curtains unless 
the credit office O. K.’s the charge. So while the 
charges might have been O. K.’d, the goods were not 


delivered till some time afterwards. 
Deemimation by the Count 


©, Miro Wierman there las been browelit onmmiexe, 


this contract was signed on the 26th day of Novem- 


ee 


ber, and this contract says vou have sold goods “de- 
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scribed in the list hereto attached and marked Ex- 
hibit A.’ Was that list ever attached to this con- 
Tiaen: | 

A. Yes; they are always. 

QO. Which is the list? 

A. It becomesacopy of our bills. wery contier 
there is an original bill goes to the customer—some- 
times you get your bill on the first of the month; then 
there is a duplicate which goes in a binder, which are 
kept there, which are permanent records of the store, 
and a triplicate goes on here. 

©, Was that list attached with the concuireme: 
and consent of the buyer? 

A. Of the people signing it, yes, because a great 
many people say, for instance, sometimes we leave this 
blank, and they say “Well, now, how about this fig- 
ure? “Well,” we say, “We only ask you to pay for 
what is afterwards attached,” you see, to their bill. 

© That leaves it with the seller to fix histoym 
Exhibit A, and attach it thereto, and thereby ie 
made part of the contract? 

mw He understands, your Honor, that is juste 
ing to be a duplicate of his purchases. 

OF Well) that is outside of the contract, so fame 
his understanding and yours might be with regard to 
attichine ties Exhibit A.’ Now, that ~“Exiibigie as 
was not really attached when that contract was drawn 
and signed? 

A. No, it is impossible to get it. It would be im- 


possible, don't vou see, because he would not know 
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how much it was going to cost. 

QO. Well, are those contracts drawn up before- 
hand in anticipation of running a bill at your store? 

pee cs. Not runnine a billypee to icinde a cer- 
tain amount, or include the fitting up of a place. 

Q. Well, now, I understand here that the pur- 
Biacer as traded on this contract tomthevexvent o: 
mo213: 

pee eS, sir. 

Q. And the consideration of the contract is $1500, 
and the contract provides that $1500 shall be sold; 
that is, goods shall be sold, and that for those goods 
the purchaser shall pay $1500. Now, that marks the 
extent of your contract? 

A. Maybe I haven't made myself clear. You see, 
when he came up on the 26th of November, at that 
time we were only going to sell him but a few articles. 
Among others was the $650. And he paid $750. This 
‘yao 10 be the first part. 
$650 was the work of frescoing? 

Wes: 
That was tlot an article out of your store at ale 
No. 


But you have it down there as though you had 


OFrore 


sold him the $650 frescoing? 

eee Veo sit. 

©. And you charge that on the bill, and that has 
gone into the items which you say have been attached 
ae the risk of that contract. Well, now, let tis get 


back here again. Under that contract, now, you have 
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sold him altogether, according to this statement, 
$3213 worth of goods, including the frescoing? 

A. Yes, sir. | 

Q. And he has paid you divers amounts. How 
much has he paid you altogether? 


A. He has made three payments of $100 each. 
Q. How much has he paid you on that account 


altogether? 

You see— 

Answer my question. 

The whole amount? 

Yes. 

$1564.60. 

Hetas paid that on that acount? 
ives, 


Well, now, what were you going to answer to 


1D > > 10 210 > 


that? 

“A. He came up—the original contract, that is, 
when he spoke of it first, $650 would leave a balance 
of $100, and then he purchased six hundred and this 
amount—$624. 

©. $624. That is not the first item. $412 is the 
fitst tei, 

A. That was the purchase, however, for the sales 
checks didn’t come through. They had to measure 
up the carpets—we estimated. 

Q. You have $412 charged? 

A. These charges came through first. We took 
care of those. You see it takes a little time to go down 
there and measure up the carpet and lay it and line it, 
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and the chairs, don’t you see, was easily put throu, 
and charged. They were the first thing we took care 
of. This item here of $250— 

Q. That is a payment? 

A. Yes, that isa payment. This took in this item 
—this one and that one. 

QO. Which—$750? 

ian YES, 

QO. Ithought you said— 

A. No, the difference, the $100 and the $250. 

©. Paid it out on the first itemmandiihessecond 
item? 

mem Yes. ou See, he kept paying @imore momen, 
we kept O. K.ing more goods, because that was on 
our contract: one-third down for furniture and one- 
third down for cut material. 

©. <According to your idea, this contract could 
have gone on, and he might have paid all this up ex- 
cept $150, and then bought some more goods? 

A. Yes, sir. 

QO. And it would all apply on this contract? 

po Wes. sir, that is done, and it 1s7done thicm. 
frequently. Wehave the Chesterbury Apartment, for 
instance. I think they owe us now $6,000. The orig- 
inal contract was $5,000, and they paid up, I believe, 
something like within about $1,000. Now then, we 
sold them $3,000 worth more. We added that on the 
ledger: just go on adding that down, don't you see; 
kept it on the original paper. 

Q. Running month by month and year by yeai~ 
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A. Running month by month and year by year on 
the original paper. That is not the only one. Thai 
is done on three—well, I might say, it is done on one- 
third of our contracts. 

(J. It seems to me you are bordering on dangerous 
grounds in trading that way, especially when the 
stocks go into bankruptcy. 

A. That is the way we have been doing, your Hon-= 
or. And other stores do the same. You see, a young 
married couple will come in, they will say they want 
to get a dining room set. It may be $60, and we will 
take $20 down, and they pay all up to $10. Tineq 
they say “We want an extra bedroom set.” We won't 
even ask them to make a payment down. We will 
charge under the original contract. 

Q. It seems to me the contract is all right, if you 
attach a list to the contract so you can identify those 
goods, and you can hold them as far as that goes; but 
when those goods are paid for, and then you sell 
other goods and undertake to apply it on that con- 
cet 

A it is in-our opinion we still hold title te it;ame 
ii thevepimion of the majority of the purchasersmage 
still hold title, because they say “Why should you be 
atraid: =\om have got $200 on my property leregie 
security.’ When we try to get some more money 
out of them, they say I have got $200; that is security 
for it; when we try to get some money down on some 
different purchases. We have contracts there that 


have been running ever since we entered the contract 
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departiment. 

©. That might be true, and not make them legal. 

KA. Of course, that is forthe courts to determine: 
not we. We are willing to sell the merchandise. At 
the same time, if we cannot do this, why, then, we are 
not going to do it any longer. 

©. Of course, you ought to know whether you 
are on safe ground. 

A. We pay our attorneys enough. I[f they don't 
do, we pay somebody else. That was my intention— 
I was the only one in the store talked about it. I: 
was the intention of Mr. Everett and the intention of 
Mr. Pearson. 

(Excused. ) 

Adjourned until 10 A. M. 

Portland, Oregon, October 49 1913: 

A. E. GEBHARDT, called as a witness on behalt 
of the trustee, being first duly sworn, testified as fol- 
lows. 


Direct Exanaiitation. 
Questions by Mr. TEISER: 


Mr. Gebhardt, what connection did you have in ref- 
erence to the bankruptcy matter of the Italian Res- 
tauirant Company, a corporation: 

A. I represented several of the creditors that had 
claims against the corporation. 

©. You were the attorney for the petitioning 
creditors, were you not? 

We Yes, sir. 


QO. Were you present at a hearing on or about the 
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14th day of July, 1913, at the Referee in Bankruptcy s 
office, Mr. Chester G. Murphy, at the time when the 
question of the validity of the claim of Meier & Frank 
to certain property was in question? 

A. 1 donot recall the exact date, but 1f weds abeme 
the middle of July that a meeting was held at his of- 
fice, and I was present at that meeting, and this ques- 
tion came up. 

QO. Will you state as to whether or not there was 
any stipulation or agreement that a claim should be 
filed, or any conversation or anything else that oc- 
Cited wm reference to a claim being tilediiaem 
Meier & Frank against tlie trustee, ior the recover: 
of these particular goods which aré in controversy? 

A. Well, to-the best of my recollection, there was 
some discussion as to the filing of a claim by Meier & 
Prank. 1 waderstood that they had a contract formic 
furnishing of dishes and linen and things of that kind, 
and that that contract—I think Mr. Joseph claimed 
that that contract had not been met, and that the 
goods belonged to Meier & Frank; and the question 
of filing a claim came up, and I left the meeting with 
the impression that an agreement had been reached 
that the claim should be filed. 

QO. Well, was that impression the result of any-- 
thing actively said at the meeting? 

i Peecordine to my recollection, after some fale 
Mr. Murphy said something to this effect: I don't 
pretend to recall his exact words, but he said some- 
thine to this enect: “Well, we will consider the clagm 
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filed, then.” And Mr. Joseph said ‘““Yes”—something 
of that kind. I couldn't recall the exact words that 
were used, because I was simply there looking out 
for the interests of my clients. 

QO. Was there a formal presentation of the claim 
of Meier & Frank and of the trustee at that meeting? 

A. I didn’t see any, no, sir; that is, no paper was 
lemidedumeriiat | could see, excepting tie— 

‘QO. I don’t mean that; but was the matter fully 
gone into at that meeting as to the validity of that 
claim? 

A. Yes, there was a good deal of discussion about 


it at the time. 


Cross Bxannnmitiom, 
Questions by Mr. HANEY: 


QO. You say you have the impression that Murphy 
said, ‘We will consider this claim as filed?” 

Poe eS. Sik. 
Q. And that Mr. Joseph acquiesced in it? 


~— 


Be Pes, 
Q. Do you remember having any impression as to 
what Mr. Joseph said about it? 

A. Why, Mr. Joseph at first seemed to have some 
reluctance about filing the claim, or about presenting 
this contract; and now I cannot recall, of course, just 
the words that passed between Mr. Teiser, Mr. Mur- 
phy and Mr. Joseph, but finally Mr. Josepli said, 
“Well, then, we will agree to that.” 


Q. We will agree to what? 
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® Phat the claim shall be considered was) allem 
That was the question that came up. 

Q. Did you hear any discussion between Mr. Mur- 
phy and Mr. Joseph about bringing a suit or action 
Oi some kind for recovery? Do you have any reegr 
lection of that? 

A. I think that Mr. Joseph said that he would 
bring a suit later; that if any suit was brought, he 
would try that question later. 

Q. And what was Mr. Murphy's reply, do you 
know? 

A. No, [ don't recollect. 

@axcused) 

GRACE ARNOLD, called as a witness on behalf of 
the trustee, being first duly sworn, testified as fol- 


lows. > 
Direct Examination, 
Muestions by Mr. TEISER: 


Miss Arnold, your occupation is that of a steno- 
grapher? Public stenographer? 

A WES 

‘QO. Did you take the testimony before Chester G. 
Murphy, Referee in Bankruptcy, in the matter of the 
Italian Restaurant Company, in reference to a claim 
of Meier & Frank to certain property claimed by 
them,, which was held by the trustee, on or about the 
ett lila oeainaies 1913: 

ee NaS. Mitel. 

©. Have you your notes of that testimony? 


R. L. Sabim, Trustee. Th 
Mes: 


Your slite@nthaicdianotes 2 
ies, | have. 


OPO > 


Will vou turn to your notes, and state whether 
or not any stipulation of any kind, or any memoran- 
dum of any kind, was attempted to be dictated to 
you in that proceeding, other than what is set forth 
in this testimony which I hand you? 

A. No, there was not. 

QO. There was testimony to the effect that at the 
beginning of the proceeding I, as attorney for the 
trustee, attempted to dictate something which would 
appear to make the matter a more formal matter than 
appears in the testimony as taken, and that Mr. Jos- 
eph objected to it, and that after the objection the 
matter was not proceeded with in that regard. If 
such a condition existed, would you have taken it 
down, if I started to distate something? 

A. Well, if you had started to dictate it tommmeut 
would have taken it down. 

©. And if you had started to take 1t dogmeyour 
notebook would show it? 

A. My notebook would certainly show it, yes. 

©. Will you refer to your notebook, and _ see 
whether anything is scratched out, or anything relat- 
ing to the proceeding except what is stated in the 
MeAmMschipt Ot tie testimeany. 

A. No, there isn't anything here except what is 
m@eritten up in the transcript. 


‘QO, Iwill ask you to identify this testimony which 
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1 now hand you, to which I have referred. 

COURT: Did you make that transcript? 

A. Yes, I made it. — 

COURT: I think that is identification enough. 

A. It is just the same, Mr. Teiser. 

Mi PEISER: 1 will ask that it be tiled as omeman 
PiGemtitistee s exhibits. 

Meceimed ad marked Mrustec s Exiarnie@, | 


Cross Hxmmination: 
@itestions by Mr. HANEY: 


Miss Arnold, did you hear any conversation there 
concerning the filing of a claim by the Meier & Frank 
Company? 

mm Well, 1] dont distinctly remember. Ot coimee 
I heard everything that was said, but I don’t remem- 
ber. [hear so many little things. 

Or That record shows alll of the record thateia. 
mice tiiere at that time, doesn’t it? 

Ewer lot the record that was made, yes. 

QO. You know Mr. Joseph, do vou? 

emer cs. | iiereis Mr. Joseph there, 

©. Do you recall hearing any conversation be- 
tween himself and Mr. Murphy concerning the filing 
of a claim by Meier & Frank Company? 

Eeeleeeoesdon t recall it, no. 

©. Ili there had been any conversation wherein 
there had been a verbal agreement between them that 
the claim should be considered as filed, you would 


have taken it down, would you not? 
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A. “Not necessarily. 

Q. Well, you took everything down that was con- 
meeied with the hearme, did you notgexcept tat: 

A. I took all the testimony. Sometimes they talk 
things over there, over there in the bankruptcy court, 
that I don't report. 

(Oe Vo domt report all that isan oie me 

Pe No@itdoi t. 

(Excused. ) 

GEORGE W. JOSEPH, called as a witness on be- 
half of the claimant, being first duly sworn, testified 


Als TOllOwWwsS. 
Direct Examination. 
Questions by Mr. HANEY: 


Mr. Joseph, you were an attorney representing 
somebody at a meeting in Murphy’s office about the 
14th of July last? 

ie 6S, 

©. Just detail to the judge the circumstances. 
der which you went there, and what happened after 
you got there. 

A. I represented, of course, Meier & Frank Com- 
pany in going there. There had been repeatedede 
mands Tor us to appear before the referee dowm tieuc 
concerning this property. We had made demand on 
the trustee for this property, claimed it was condi- 
tionally sold or leased to the bankrupts. And after 
being requested to go several times, we went down 


there on the day that was set for the examination of 
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the bankrupt, as I remember it, and we went down 
there for the purpose of making known our claim to 
the referee, under oath, if he desired to know about 
it, and also to the trustee. We went down there— 


3 


©. When you say “we,” who went with you? 

A, Mr Niernan. And Mr. Kiernan was thevom 
person I took down, because he was familiar with all 
tlre facts and circumstances, and all 1 wanted Wile 
Murphy, the referee, to know was that our claim was 
absolutely in good faith, and virtually to make a fur- 
ther demand upon the trustee for this property. I 
wanted a witness there who could fully explain the 
circumstances, which was the only object in going 
there. No claim had ever been filed, and we didn’t 
intend to file any claim in that court for this property, 
any written claim. But we had demanded it of the 
trustee. We met there, and Mr. Murphy came in ina 
few minutes, and Mr. Teiser was there representing 
the trustee, and Mr. Murphy announced that I was 
there representing the Meier & Frank Company, and 
might hear what our claim was. So I said, “All 
right. We will have Mr. Niernan explain that to 
vou we wid he administered an oath to Mir. Sienna 
and proceeded to take down the testimony. Now, 
fist berore they started to take the testimony, (me 
Teiser was fidgeting around there, and he started to 
dictate something. And I made the remark—he was 
going to dictate a formal proposition to the steno- 
erapher, so and soiappearing for so and so. J Says 


“This is an informal hearing. We are simply here to 
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let you know what our claim is.” Mr. Murphy coin- 
cided in that, and went right ahead with the examina- 
tion. I produced the bill of sale, or the conditional 
sale, or the lease, and Mr. Murphy looked it over; and 
then the question was asked as to the amount of the 
purchase-price or the lease price, for the absolute 
owner of the property. And it appeared that it was 
more, pretty near twice as much as was mentioned 
in the lease. And as soon as we reached that point, 
Mr. Murphy said that he didn't believe it could be 
varied by oral testimony. After some little talk, I 
says, If you take that view oi it, there is no needio: 
going any further. You know what our claim is, 
ama | says, I will proceed to replevin the piop- 
erty.” And he says, “I will give you the right now to 
sue in any court.” Mr. Teiser now spoke up and said 
they had to sue in the United States Court. J didn't 
know that at the time, that we would be compelled to 
go into the United States Court to recover that prop- 
erty from the trustee, and I don't know if that is true 
yet. But Mr. Teiser said, “Well, they have to go to 
the United States Court,” to Mr. Murphy. Mr. Mur- 
phy says, “I will give them the right to sue in any 
court wherever they please.” There was no formal 
order entered in our presence, and no order made. 
We went away, and they simply went ahead with the 
proceeding set for that time, which was the exam- 
ination of the bankrupt—the officers of the bankrupt. 

Q. There has been some testimony introduced, 


Mir. llereph, to the effect that voulaerced witli sae 
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Murphy verbally that the claim might be considered 
as filed, and the testimony heard under those circum- 
stances? | 

A. There was no such agreement. Now, Mr. 
Murphy has a large amount of business down there, 
and he is simply mistaken about that fact, because | 
never stipulated to anything about a claim being filed, 
because we never intended to file any claim there. 
We were going to recover this from the referee in case 
our demand for the possession of it was not honored. 

Q. Do you know anything about the original sale 
that was made at the store? 

x No. 

©. You, personally, have no knowledge of that? 

A. Nowe. 


Cross Examination. 
‘Questions by Mr. TEISER: 


Mir. Joseph, you say that Mr. Murphy at that meer 
ing called a witness Mr. Kiernan? 

A. I says, “We have Mr. Kiernan here, He will 
explain the circumstances to you.” 

O> 2ead he was put on the stand? 

A. aes. 

©. And then you said I began to dictate some 
formal statement? 

A. Well, you kind of fidgeted around there a min- 
ute, and wanted to make it a formal matter, you see, 
and I said No. 


QO. Whatdosowmean by fideeted around? 
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A. You kind of moved around from one place to 
another, and started to dictate something to the ste- 
nographer. ; 

me vcs, | started to dietate sometime to tle ste- 
nographer? 

A. Yes, and it was called off, that proposition. 

© And you suggested to me or to Mi2 Minpiig 
iiaitiat was not a formal proceeding: 

A. Isays, “This is simply an informal proposition 
Mewes We are ere to explain the circtimsmmecsror 
this contract to you; nothing more.” 

‘. And the stenographer struck that off her min- 
utes, I suppose? 

A. Whatever there was taken down there—she 
started, and that is all. As soon as you started to dic- 
tate something, I knew what you were going to do, I 
presumed so, and simply objected to it. 

©} \our firm is attormey for the Meters cal ian 
Company in this proceeding, is it not? 

A. Yes, I stated that. 

@iaxectised:) 


[Oral Decision of Court. ] 


COURT. Thiscontract purports to be i wii 
iiss contract byathe terms of which the Miciens. 
Frank Company agrees to sell certain goods, and the 
consideration of that sale is $1500. Ordinarily, the 
consideration can be varied in a contract of sale, or in 
a deed, but this $1500 seems to have been couched in 


the contract for the purpose of indicating the real 
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value of the purchase, the real consideration that was 
agreed upon there. There is another thing about 
this contract. It purports to have attached to it ana 
niarked “Exhibit A’ a list of the property. It Sa 
“Tite seller hereby promises and agree to sell ¥amd 
transfer unto the purchaser all of the personal prop- 
erty described in the list hereto attached and marked 
‘Exhibit A.’ Now, if there had been a list attached 
and marked “Exhibit A,” the list would make this 
contract definite and certain. It doesn’t appear to 
me that this can be a definite and certain contract 
until such a thing is done. And it developed by the 
testimony of Mr. Kiernan yesterday that it was not 
really the intention of the parties to attach a particu- 
lar list to this contract; but the sellers depended more, 
and entirely, I might say, upon their book account in 
the store, and when they got through with that, they 
cougiuded that that was a part of this contract, anéim 
is not attached and never has been; so that there ney- 
er las been a completed written contract as touilme 
sale of goods. 

Contracts for the sale of real property are requined 
to be in writing, and contracts for the sale of personal 
preepetty swiiere tlie amount of the sale is over ayeene 
tain amount, which I] don't remember without referr- 
ing to the statute now, there must be a payment of 
$50 in order to make the sale good. I don't know that 
that has@any real bearing upon the question iene 
But in the course of the testimony of Mr. Niernan he 


speaks of this contract as a lease, for the purpose of 


R.L. Sabon, Trwsicc. 1Y 


retaining a lien on these goods for the purchase-price, 
and with the right to retake the goods and also claim 
the title afterwards, because it is claimed the title 
hever passed to the purchaser. According to the 
theory of Meier &Frank as to the use of this con- 
tract, they could sell from time to time, and keep open 
a running account from month to month or from 
year to year, as I inquired of the witness, and what- 
evemulcy sold hereafter, whatever time it mighw@ie 
sold, this contract would take effect on that property 
and hold it, and there would be no absolute sale, or 
at least 1t would only be a conditional sale for all pur- 
chases made which Meier & Frank desired to be af- 
fecued by this contract. 

Now, it has been argued that this contract, not- 
withstanding it was not made perfect, would be aided 
by verbal testimony; or, in other words, that a con- 
ditional sale might be consummated through oral tes- 
timony. I think the vice of that argument is that the 
parties have attempted to show a conditional sale un- 
der a written contract, and in attempting to do that, 
it is shown very plainly and convincingly that the 
written contract never was completed, because there 
never was any “Exhibit A” attached to it, and goods 
sold under this contract have never been identified 
according to the contract. Whule this contract, and 
what verbal contract might have been made as to ad- 
ditional goods, possibly might be good as between the 
parties, yet when outside parties have been permitted 


to deal with apparent owners of these goods, with- 


80 Miower & Framk Co. vs. 


out knowledge of the fact that the person is not the 
owner, and with the belief that he is the owner of the 
property, when he has gone into bankruptcy, the 
creditors take as bona fide purchasers of that prop= 
erty aid it does not seem to me that at 1s juste 
equitable to the creditors in this case that they should 
be niade to suffer by reason of a sale that is mmc 
tended sale, that has never been consummated, and 
with a verbal understanding that Messrs. Meier & 
Frank should retain the title to this property, or, in 
other words, that they should retain a continuing 
lien upon whatever property is sold to apply upon ac- 
count. 

I think, under the circumstances and conditions of 
this case, that the court will declare that Messrs. 
Meier & Frank are not the owners of this propemas 
as against the trustec, and that the decree will be that 
the title be confirmed and settled in the trustee. 

As to the other point, | do not think the record 
or the testimony shows sufficient upon which to de- 
termine that there has been a res adjudicata ijt 
case. 

I will say, in further illustration of what I have said. 
this written contract was drawn up and signed on 
November 26th, and it purports to have attacheqdiam 
uz the Hxhibit A” which would identify it propeme 
But instead of that, here is the account which runs in 
December and January, covering both months, and a 
little bitin February, not a very large amount amd 
that entire account runs up to $3200. The only con 
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sideration named was $1500, and more than that has 
been paid on this account, so we may say that the 
conitract for ‘the purclaseapmicesas fiwed by the writ- 
ten contract has been paid and discharged, and so 
far as the other is concerned, it must stand entirely 
upon the verbal account, or not have any standing at 
all. But J don't think that you can supplement a writ- 
ten account by a verbal account in that way so as to 
hold the conditional sale. 

Now, there is part of this sum, six hundred dollars 
and more, that was not really a sale at all, but that 
Messrs. Meier & Frank assumed the payment of the 
cost price of doing the work. Still at the same time 
the parties are claiming a lien, according to Mr. Kier- 
nan, upon the frescoing that was in the room itself. 

Mr. HANEY: If you will permit me to interrupt, 
I don't thnk Mr. Kiernan meant to testify to any- 
thing of that kind. 

COURT: That is the impression I drew from what 
he said. 

Mr. HANEY: I think you must have mistisder 
stood him. He certainly didn’t claim there was any 
lieu upon that frescoing. I think that was made clear 
by other questions. I think your Honor is mistaken. 
[haven't got that impression. 

COURT: Fhat aside, 1 dont think theres oa me 
ficient aiyway, so the court will decree as | ivdieated 
betore. 

Mir. TEISER: Il understand this 1s aasuit in equi, 


andwthat all therelief ought to be eiven imeraiew ene 
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That is my contention, at any rate. Nom, unqties 
tionably, or probably there is going to be a loss result- 
ing from the delay in the sale of this property caused 
Deeiteierse Prank, and Iwould ask your HMenen 
whether or not it would be proper in drawing this de- 
cree to leave the case open for a later ascertaimmocnm 
in this particular case as to the damage which was 
equised, so the decree may be further drawn: 

COURT: WNily view on that propositiom 15 “tian 
Messrs. Meier & Frank had a colorable right, color 
able title, and they were pursuing that in good faith, 
and if they happened to be wrong and there was delay 
in this matter, I don't think there ought to be any 
damages. 

Mr. TEISER: I will abide by your Honor’s views 
iaive imatter. 

Mr. HANEY: I don't know what the rules of the 
court provide for, for the purpose of appeal. I would 
like to give notice of appeal now in open court. [ft I 
find it is necessary to give it i writing, I will do so 


anes, 
etdemeed |: Filed Oct. 18, 1913. 
A. M-CANNVORM 
Clerk U.S. District Comme 
| Trustee’s Ex. A.] 


L 2280 
AGREENENT 


oie )TCSON, _.......-.ce eee 191 


IPUTCHEISED So <<... ees aceew ee ade eee 
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(OCCA he) 1 eens 2 2s em Ske 
esi CCRT Cc, ernie... ameie<aacmne sae mente cima. 
lecmiter IN esideiiGe .....2.c..ce.geee eee ore eee 
Ver ee 


This certifies that Meier & Frank Company, a cor- 
poration as seller and Italian Restaurant Company, a 
corporation as purchaser, have entered into a contract, 
as follows, to-wit: 

In Consideration of the payment to it of the sum of 
Fifteen Hundred ($1500.00) by purchaser as herein- 
after provided, the seller hereby promises and agrees 
to sell and transfer unto the purchaser all of the per- 
sonal property described in the list hereto attached 
and marked “Exhibit A,” which is hereby made a part 
inereot. 

The purchaser hereby promises and agrees found, 
the said sum of Fifteen Hundred Dollars ($1500.00) 
as follows: $750 Dollars upon the execution and de- 
livery of this contract, receipt of which is hereby 
acknowledged, and the balance in monthly payments 


of one hundred Dollars each, one of said installments 
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to be paid on the 5th day of each and every month 
hereafter until the whole amount above mentioned 
shall have been paid. 

Deferred payments shall bear interest at the rate of 
6 per cent per annum payable monthly. 

It is understood and agreed by and between the 
seller and purchaser herein that the purchaser shall 
have the possession of said property from the date of 
this agreement; but that time is the essence of this 
contract, and that if said purchaser shall sell, dispose 
Ol, Or encumber, or attempt to sell, dispose of, orteme 
cumber said property or any part thereof, or shall re- 
move, or attempt to remove same, or any part there: 
from the premises numbered Third and Alder Street, 
in the city of Portland, Multnomah County, State of 
Oregon, without the written consent of the seller, or 
if the said purchaser shall fail to make any or either 
oi the payments above specified or if said properime 
or any part thereof, shall be attached or levied upon, 
or if said purchaser shall fail to secure insurance as 
hereinafter provided, then and in either of such cases, 
the seller herein may take immediate possession of 
said property, wherever the same may be found. 

The purchaser lierein promises and agrees to fame 
said property insured at his or her expense for a sum 
not less than $1500.00 Dollars, in a responsible in- 
surance company, satisfactory to the seller, with loss, 
ifany payable to said seller, as its interest may appear, 
and to deliver the policy therefor to the seller and it ts 


alsomumderstoed ancdeaereed that destruction Ofgem 
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damage to said property by fire or otherwise shall not 
relieve the purchaser from payment therefor. 

It is expressly understood and agreed that the title 
to said property shall remain in the seller until each 
and all of the payments hereinbefore mentioned shall 
have been made by such purchaser, and that if at any 
time said seller shall take possession of said property 
aoeiereinietore providing, them anestcle even: samy 
amount or amounts of money paid by said purchaser, 
under this agreement, on said property, shall be con- 
eiiered as payatient for the use of said property ay 
mre purchaser, and the purchaser shall have no clam 
against the seller on account thereof, and in case any 
action or proceeding at law is instituted by the seller 
herein to secure the possession of said property, or 
any part thereof, or to collect any amount becoming 
Gmesibereunder, then and in stcl event thepiicenaices 
herein promises and agrees to pay such sum as the 
Court may adjudge reasonable as attorney's fees in 
such action or proceeding. 

In Witness Whereof, the parties hereto have ex- 
ecuted this agreement, at Portland, Oregon, this 26th 
day of November, 1912. 

(Seal) Meier & Frank Company, 
By ]. L. Meter. 
Payment guaranteed by: fs 
C. Oe Tiwerett, 
Cea) Ttalan Restavrant Co. 


416 8. of Trade 
NI. G. Montrezza, 


Secreta. 
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C. V. Everett, 


President. 


iapament cuaranteed 1) Pearcaur 


March 1913 


italian Sestaurant 
Third & Alder Sts 
City 
Mar 
4907 1 4 Nile Carpet 50 
4907 Sogo 1 ds) Carpet 50 


january 1913 
Italian Restaurant 
SeeecCor ord & Alder Sts 
City 
Dec 
io 27° 1 Comb 36 
ily BS 
i 5 30 


January 1913. 
Hiaiian Restaurant, 
eee. cor ord & Alder Sts. 
City. 
Jan 
901 2 Allowance on 2 Dz Knives 

2000 tee lable Tops 9 60 
4907 25 1 Rug 10 00 
2000 S Daz Napkins $ 18 75 


NI 
cyt 


L|2280 


2.00 
17 67 
L|2280 


0) 


150 
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JanuaryelOl3 L/2280 
Itahan Restaurant, 


S. E. Cor. 3rd°%& Alder Sts. 


City, 
Dec Forward 1058 80 
6305 27 4 ~Rockers ) 
1 Settee ) 
1 Table ) 
2 Chairs ) 
1 Table ) 123 00 
4907 oy IRHIess for 4 00 
1 W Rug 5°00 9 00 
4907 13-2/3 Yds V Carpet 2 00 27 34 
20, S Pads oa 5 00 
1 Sweeper eZ oa) 
542 iCaniimet 450 
E0CG 23 6 ~ Vable Cloths ~ 225 13 50 
Se wee ads 5) O75) We 25 
2000 1 Wz Sacks 120 60 
6 Dz Towels a5 2110 270) 
4712 3 Cushions as per Agreement 15 00 
4907. 24% Yds Linoleum 180 43 65 
Jan 
4907 310 £=Yds Canvas 65 6 50 
aye © | Venetian Shade for  ) 
Sian Weaning ) 12350 


L|2280 
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wantiary 1913, 
Italian Restaurant, 


Sees Oor ord & Alder Sts. 


City. 
Dee 
2060261 Dz Table Pads 9 00 
2000 2 #£«°Tabile Cloths 225 4 50 
ie latle Pads 1 50 
5 Dz Towels 1 40 7 00 
lve (00) 
Deetiable Pad US 17a 
4712 41% Yds Velour SS O38 
Labor Making 1 Single 
Je orm aieir IL Sie 
7 we eiass Pole 20 1 40 
Zeer Sockets 3D 70 
Ze Dz Rings oe 8S 127i 


c7i2ee le Pr Portiers as per 
Kstimate 25 00 
12-5|6 Yds Velour 185 OSES 
Labor Making 


l Pr Porters 275 5130 
4712 8 Windows with V Shades & 
Over-Drapes 28 95 2316 
AV 1 E Venetian Shade 14 87 
Peer Drapes 11 00 


De eieman Shade 14 87 40 74 
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4712 Treating Walls & Ceiling 

in Oil by Passil & Fulton 

as Per Comtiact 650 00 
4712 1 £=Pr Curtains Valance 


between as per Estimate 16 00 
1 Venetian Blind as Per 


Estimate 12 50 25,50 

ye?) 27 2 Shades to Order 210 
901 AS Dz Di spoons 15 40 
Forward 1058 80 


December 1912 
Italian Restaurant 
SietCor snd & Alder Sts 
City 
Nov 
6303 30 150 Chairs Por 412 50 
Dee 
GolO 7 12 Tables 4 00 AS 00 
4907 18 38014 Yds Carpet 155 58978 
3 Bales Lining 7 00 21 00 
16 Yds Padding 4 00 
1 Door Matt 1000 62478 


O01 2120 3 Daz lem spoons 219 43 80 
6 ‘* Desert Spoons 3 85 2510 
Da  Wable=poons 4 37 
20) Dez Forks 330 67 00 
205) Sines RS 67.00 
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Pee ONcter Forks 299 5 98 

en) steals nives 3 0¢ 6 00 

Seer? Carvers 1 60 4 80 

27 Sugar Bowls Gel 7425 29630 
901 we mileat Covers oS 2 

2 ae 475 9 50 

1 cay 6 00 

See ooup Inicens,  1e75 LO) 

3 e ‘ BVA 6105 

6G Coffee Pots 2 34 14 04 

Z ar. 292 5 84 63 76 


2000 to lable Cloths 105 50 40 


48 i iez3 60 00 
Cl Tops 80 48 00 
0 a OZ 19 20 


50 Doz Napkins 5350 17300 Jazte@ 
2280. Conditional Sale. From Meier & Prams 
Company to Italian Restaurant Co., Third and Aide 
$100.00 on 5th. Dated November 26th, 1912. 
Filed Oct. 4, 1913. 
A. M CAN Ole 
Clerk U. S. District Cours 


[ Trustee’s Ex. B.] 


Re: 
Itahan Restaurant Co July 1, 1913 
Meier & Frank Co. 
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Portland, 
Oregon. Attention Credit Dept. 
Gentlemen: 

The Trustee has completed an inventory of the 
property of the Italian Restaurant Co., and amongst 
the property inventoried by him as belonging to the 
estate are various goods sold to the Italian Restaur- 
ant Co. by your firm. 


I understand that these goods are claimed by you 
under a conditional contract, but as it is very ques- 
tionable whether the property can be held under your 
conditional contract, the Trustee is claiming the 
property and taking possession of the goods as the 
property of the estate. If, however, you desire to 
maintain your claim to the goods, I would suggest 
that you make a demand for them before the Referee 
without delay, so that the ownership of the same may 
Dersettied. 


I have endeavored to see Mr. Joseph, your Attor- 
ney, at the suggestion of Mr. Kiernan, but have been 
unable to get in touch with him. I am accordingly 
sending him a copy of this letter. 

Yours truly, 
IES Sidiiey Vereen 
Atty. for Trustee 
cic Mr. Joseph, Atty. 


Filed Oct. 4, 1913. 
A. M. CANNON, 
Clerk U.S. District Court, 
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Iitstecs Esa C.| 
In the District Court of the United States for the 
District of Oregon. 
Testimony. 
In the Matter of 


er ONeRESTAURANT COMPANKE 
A Bankrupt. 

At aeCourt of Bankruptcy held Juiy 14, 1013 gea 
¥ 200 clock P. M. before Chester G. Murphy, Retenes 
in Bankruptcy, Fenton Building, Portland, Oregon, 
the following appearances were made: 

inctce by counsel, Wir sidney (eiser 

C. V. Everett, President of Clifford Investment 
Company, represented Clifford Investment Company, 
epcieditor. 

Creditors in person and by counsel, George W. 
Joseph. 

Mr. A. E. Gebhardt represents petitioning cred- 
itors. 

W. E. KIERNAN, sworn, testified as follows: 
Onestons by Mr. JOSEPH: 

What is your occupation? 
Credit officer Meier & Frank Company. 


1 P10 


How long have you been there? 

Pee) oretidea half years. 

OP re you acquainted with the Italian Resta 
ane iba tbe tie 


A. Yes, sir. 
Q. Were you acquainted with the officers of the 
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company at the time the agreement was made con- 
cerning the purchase of some property? 

Pe \ eS cin. 

QO. Have you a copy of the agreement which was 
emvctea into at that tine: 

ive leiince {he original: 

iow ihe ortcimal? All rioltwicivonier tiateimec gi 
dence. 

Thereupon original Conditional Sales agreement 
was offered in evidence and for identification marked 


CREDITORS HoCE sie ae 


QO. Between whom were the negotiations had 
which lead up to the execution of the agreement? 

A. Individuals? 

Oo Yes: 

eee erveen Meier aid rank sande lieeevener: 
and Mr. Montreza, that is all. 

©. And who represented the Meier and Frank 
Company in those negotiations? 

AN Malick 

QO. What was the understanding or agreement? 


A. When Mr. Everett came to me he wanted to— 


the original—he wanted to—us to furnish the decora- 
tions, and we talked then about the terms and his 
first agreement was, arrangement was to have 
$1500.00, $750.00 was to be cash. 

2 31500 credit, 

A. Yes, credit. $750.00 was to be cash, $600 of 


that $1500.00 was to be for the frescoing of the room 
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which was to be done by an outside contract. In 
other words of $900.00 we got $160.00 cash and the 
rest was to be paid $100.00 a month. 

©. Do you mean to say they advanced some mon- 
eye deariat tine ? 
Meier and Frank did. 
How much? 
$600.00. 
To whom did they pay that money? 
T don’t know the name. 
They paid it to some third party? 
We paid—charged to Meier and Frank— 
Paid this to a third party for the decorations? 
ies, 
In the Italian Restaurant? 
iyewiade fo protit om that at all, 
Were you paid something on the account? 
At that time yes, $150.00 on the $900.00, 
Witat were the total purchases under thateaes 


OPFIOFOPO PO FO >O > 


count ? 

A. Afterwards it was, they wanted some goods, 
and we kept on asking for money, one fourth down, 
on November 26th they paid that, and on December 
21 they bought more, purchased $1041.00 and paid 
$250.00 down, and they bought subsequent articles, 
when they paid $1223.90. 

OQ. Vhatane 

AS Whats 0 was the total amount pada 
fore, at the timte they made this purchase. 


©. Made before they made the purchases? 


aN 
purchase. That 


SrFOPOPOrPOPOPOPOG EO 
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No, after they paid $1223.90, there was no other 


What were the total purchases? 

$3129.33. 

What were the total payments? 
Subsequent to this? 

The total payments. 

$1564.60. 

Were those purchases allvommome acconuin 
Rites. 

What account? 

We had two accounts with them. 

Iam asking you about this one account. 
Contract account. 

How have you, them marked to distinguish? 
All contracts marked ““L” stands for lease. 
What number? 

2280. 


In addition to this account, do you have any 


other account? 


We had an open account for them. 

Was that a conditional account? 

No, open account. 

Were any of the goods which were purchased 


on lease account charged to open account? 


A. 
QQ. 


No. 
Were all the goods purchased on lease ac- 


counts purchased conditionally? 


A. 


They were. 
On what condition? 
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A. On the condition they were to pay $100.00 a 
month. 

Om Under this contract ° 

m™, Wmnder this contract. 

‘O. You have inserted in here an approximate 
amount of $1500.00, was it not a fact that the comdie 
tional sales, the items of the conditional sales, did 
monmexceed >l500.00 net value? 

Mr. WEISER: I object to that question onthe 
grounds that the written contract is the best evidence 
and any attempt to vary it by parole is improper. 

Nr, MURPHY: The objection is well takenuaal 
sustain the objection. 

Mi JOSEPE: Well, then, there is mo needvomim 
going any farther; we will merely have to commence 
an action—of course if you sustain the objection, that 
stops it. 

Miro MURPHY: I will have to sustain the objecs 
fom, You are attempting to change the terms om 
written contract. You say you sold them $1500.00 
worth of goods and admit you have been paid 
$1500.00. 

NiejOsePH: At the time this contract (ia. 
made, these goods were not here, and were purchased 
after November; it was understood these goods 
Were mtudemedato the contract. 

A. Nine tenths of our contracts are done the same 
way. 

Mis JOSE PR iedon't think you could preveun 


in a court of bankruptcy, or any court. Not good 
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business. 

A. Some of the goods were billed to Cappa, that 
was just for, I don’t know—let’s see that bill. 

Mr. MURPHY: I would like some explanation. 

pee Wat is just an error, don mknow how that 
was. 

Mr. MURPHY: Who was D. L. Cappa? 

A. You see, Mr. Murphy, there is a ledger num- 
ber. A ledger number couldn't have two accounts for 
the same party. 

Mr. JOSEPH: What was Mr. Cappa’s position 
over there? 

Mr. GEBHARDT: He was steward and manager 
of the Italian Restaurant. 

Mrs MURPHY: “will sustain the objection. 

(Witness excused. ) 


Filed Oct, 4, 1913. 
A. M. CANNON, 


Clerk U.S. District*Cora 


And afterwards, to wit, on the 18 day of October, 
1913, there was duly filed in Said Court,a Pete 
tion for Appeal, in words and figures as follows, 
to wit: 

[ Petition for Appeal.{ 
In the District Court of the United States for the 
District of Oregon. 
Ral SABIN, Irustee in Bankruptcy of thiemi sane 


of Italian Restaurant Company, a corporation, 


Piaintitn, 
Vs. 
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MIP R RANK COMPANY, a corporation 
Defendant. 
The above named defendant, conceiving itself ag- 
grieved by the order and decree herein made and en- 
tered on the 10th day of @eteber, 1913, in the abere 
entitled cause, does hereby appeal from said order 
and decree to the United States Circuit*Court of ve 
peals for the Ninth Circuit, for the reasons specified in 
the assignment of errors, which 1s filed herewith, and 
it prays that this appeal may be allowed, and that a 
transcript of the record, proceedings and papers upon 
which said order and decree was made, duly authenti- 
cated, May he sent to the United States Circuit Comm 
of Appeals, for the Ninth Circuit. 
JOSEPH & PANE 
Attorneys for Defendant. 
awed, October 18th, 1913. 


ORDER OF ALLOW ANCE. 


The foregoing appeal as prayed for, is allowed, and 
the bond on appeal, as security for costs, 1s fixed in 
the sum of $500.00. 

R. Ss. BESS? 
District Judge. 
DatedeOect. 1S, 1913. 

PEidorced|: Petition for Appeal and Ordemmen 
Pulowvanmeess riled Oct. 18, 1913. 

A. My CANNG 
Clerk U. S. Distmct Geman 


And atietwerds, 10 wit, on the 18 day of Octopem 
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1913, there was duly filed in said Court, Assign- 
ments of Error in words and figures as follows, 
to wit: 
| Assignments of Error. | 
In the District Court of the United States for the 
District of Oregon. 


Pee ob UNY Trustee in Bankrupieysol tie wssiare 
of Italian Restaurant Company, a corporation, 


Plaintii: 

VS. 
mete & PRANK COMPANY, 2 corporation, 
Defendant. 


Paid now on the 1sth day of October, |OIS.comes 
the said defendant, by Joseph & Haney, its attorneys, 
amd saws that the order and decree entered in said 
cause is erroneous and against the just rights of said 
defendant, for the following reasons 

First: Because the evidence showed that the con- 
ditional contract of sale, or lease contract, between 
defendant and the Italian Restaurant Company, was 
indefinite and uncertain, so far as the written contract 
was concerned. 

Second: Because the evidence showed clearly and 
distinctly, and was not impeached or discredited, that 
there had been a full and complete intent and under- 
srancine Mad between the parties to this) commerce 
that all of the goods purchased from the defendant by 
the Italian Restaurant Company was to be under and 
by virtue of a conditional sale, title thereto to remain 
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in the defendant until full payment had been made. 

Tlurd: That in the face of its decision that there 
was no completed written contract as to the sale of 
these goods, the court erred in disregarding the ora! 
proof as to the intent, meaning and understanding of 
the parties with regard to the effect of this sale, witexe 
the writing is indefinite and uncertain. 

Fourth: Because the evidence showed that the sale 
of these goods amounted to and was in fact a condi- 
tional sale or lease contract, with title to said goods 
wecteduimacrendant. 

Miiihs What the court erred! in holding amaiiaee 
creeing that there was no valid conditional sale, or 
lease contract, with respect to the goods in question. 

sixth; That the court erred in not holding andi 
creeing that the defendant was entitled to the posses- 
sion of these goods, and 1n granting a decree for plain- 
tiff, as prayed for by him. 

WHEREFORE the said defendant prays that 
said decree be reversed, and that the said courts 
be directed to enter a decree in accordance witheeme 
prayer of the defendant. 

JOSEPH © HANES 


Attorneys for defendant. 


) Sedorsed|: Assignment of Errors. Fileda@as 
Iss, WONG, 

A, MI. CAN NONE 
Clerk U. 5. District Gore 


And afterwards, to wit, on the 20 day of October, 
19'S, there was duly filed in said Court, a Bou 
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on Appeal, in words and figures as follows, to 


wit: 
[Bond on Appeal. | 


In the District Court of the United States for the 
District of Oregon. 


R. L. SABIN, Trustee in Bankruptcy of the Estate 
of Italian Restaurant Company, a corporation, 
VS. 

MEIER & FRANK COMPANY, a corporation, 

mNOy ALL MEN BY THESE ERPS ahs 
That we, Meier & Frank Co., Leon Hirsch and W. E. 
Kiernan are held and firmly bound unto R. L. Sabin, 
Trustee in Bankruptcy of the Estate of the Italian 
Restaurant Company, a corporation, in the sum of 
Five hundred dollars, to be paid to tle said 
Sabu lis executors or adniunistrators. To which 
payment, well and truly to be made, we bind our- 
selves, and each of us, jointly and severally, and our 
and each of our heirs, executors and administrators, 
firmly by these presents. 

Seated witli our seals, and dated October 20, 191 

Whereas the above named Meier & Frank Com- 
Pansy corporation, has appealedito the Umiiedesrite- 
@iicmt Court ot Appeals tor the Ninth ‘Ciremiene 
reverse the decree in the above entitled cause by the 
District Court of the United States for them mercer 
CteOrecon. 

Now, therefore, the condition of this obligation is 


such, that if the above named Meier & Frank Com- 
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pany, a corporation, shall prosecute said appeal to 
effect, and answer all costs if he shall fail to make 
good his plea, then this obligation shall be void; other- 
wise to remain in full force and virtue. 
Sicied sealed and delivered in presenceron 
MEIER & FRANK C@ 
by J LemMieien. alee 
LEON, PURSE 
W. E. KIERNAN, 
ff GOLDSTEIN: 
Eapmoved (cia 201913. 
R. SBE 
Judge. 
| Endorsed}; Bondon Appeal. Filed Oct. 20009is 
A, M. CANNOM 
Clerk U.S. District Comm 
Aid atterwards, to wit, on the 20 day of Octomem 
1913, there was duly filed in said Court, a Citaam 
on Appeal, in words and figures as follows, to 
wit: 
[Citation on Appeal. | 


weep STATES OF AMERICA, 
District of Oregon,—ss. 

To kK. L. Sabin, Trustee in Bankruptcy of the Estate 
of tie italian Restaurant Company, a corporation 
plaintiff, and Sidney Teiser, his attorney, Greeting: 
Whereas, Meier & Frank Company, a corporation. 

has lately appealed to the United States Circuit Cour 

of Appeals for the Ninth Circuit’ from a decree ren- 
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ered) in the Cirenit Court of the United States tor 
the District of Oregon, in your favor, and has given 


mite seciirity required by law; 


You are, therefore, hereby, cited and admonished 
to be and appear before said United States Circuit 
Court of Appeals for the Ninth Circuit, at San Fran- 
cisco, California, within thirty days from the date 
hereof, to show cause, if any there be, why the said 
decree should not be corrected, and speedy justice 


should not be done to the parties in that behalf. 


Given under my hand, at Portland, in said District, 
fits 20th day of October in the year of our Lord, ome 
thousand, nine hundred and thirteen. 

lis Sy Jalsa), 
Judge. 


Piicdorsed|: Citation on Appeal  Filede@cr. 2G 
1913. 
A. M. CANNON, 
Clerk USS. District Comms 


State of Oregon, 
County of Multnomah—ss. 


Due service of the within citation on appeal is here- 
by admitted in Multnomah county, Oregon, this ........ 
Way ot October, 1913, by receiving a copy thereon 
sais certitied to as such by B. KE. Haney one of atwor 
neys for defendant. 

SIDNEY TEISER 
Attorney for piaimtiit, 
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And afterwards, to wit, on Tuesday, the 18 day of 
November, 1913, the same being the ........ Judic- 
ial day of the Regular November Term of said 
Court; Present: the Honorable CHAS. E. W@ie 
VERTON, United States District Judge presid- 
ing, the following proceedings were had in said 


cause, to-wit: 


[Order Enlarging Time to File Transcript. ] 


In the District Court of the United States for the 


District of Oregon. 
No. 6117 
November 18, 1913. 


R. L, SABIN, Trustee in Bankruptcy of the Hstame 
of Italian Restaurant Company, a corporation, 


Plaintiff, 
vs. 


Vie FRANK COMPAR ¥, 


Now, at this day, for good cause shown, it is Or- 
dered that defendant’s time for filing the record and 
docketing the above entitled cause on the appeal, in 
the United States Circuit Court of Appeals for aim 
Ninth Cireuit, be and the same is hereby, extended 


sixty (60) days from the date hereof. 


CHAS. E. WOLVERTOM 
' Judge 


IN THE 


United States Circuit Court 
of Appeals 


NINTH CIRCUIT 


MEIER & FRANK COMPANY, a Corporation, 
Appellant, 


US. 


R. L. SABIN, as Trustee in Bankruptcy of Italian 
Restaurant Co., a Corporation. 
Appellee. 


Appeal from the District Court of the United States 
for the District of Oregon. 


Appellant’s Brief. 


STATEMENT 
This is a bill in equity to determine the rights 
of the parties hereto in and to certain personalty 
in possession and custody of the appellee, as 
Trustee in Bankruptcy of the Italian Restaurant 
Co., a bankrupt. 
The amended bill of complaint alleges that on 


J 
May 19th, 1913, a petition in involuntary bank- 
ruptcy was filed in this court against the Italian 
Restaurant Co.; that it was thereafter duly ad- 
judged a bankrupt; that an order of reference 
therein was made to Chester G. Murphy, a Referee 
in Bankruptcy, and that on June 24th, 1913, at the 
first meeting of the creditors, the appellee, R. L. 
Sabin, was elected Trustee of said bankrupt’s 
estate; that appellant Meier & Frank Co. filed a 
petition and claim for the recovery of certain per- 
sonalty; that the Trustee objected to the allowance 
of said claim; that a hearing thereon was duly had, 
and that the Referee decided against the validity 
of said claim, and ordered said property to be held 
as the property of the Estate by the Trustee. That 
thereupon the Trustee offered said personalty for 
sale and the same was bid in by one J. T. Wilson, 
which bid was accepted and approved by the 
Referee. That notwithstanding the determination 
of the question of the ownership of said property, 
the appellant Meier & Frank Co. brought an action 
in the State Court against said J. T. Wilson for 
the recovery of said property. That by reason of 
said suit, the said J. T. Wilson refuses to receive 
the property. That the action of said Meier & 
-Frank Co. has had the effect of depreciating the 
value of the property, and has created a cloud 
upon the title thereto. Wherefore this Trustee 
prays that this Court may determine the rights of 
the parties hereto in and to said property. 
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The answer of Meier & Frank Co. denies that 
it at any time filed a claim or petition with the 
Referee for the recovery of said personalty; denies 
that any hearing thereon was had; denies that the 
Referee decided against the validity of said claim, 
and further denies that the claim to said property 
by Meier & Frank Co. is or ever was adjudicated 
as between it and the Trustee in Bankruptcy. The 
answer also denies that the action against Wilson 
was brought after a determination of the question 
of ownership of said property by the Referee, but 
avers that no determination of the merits was ever 
had, and that the sale to Wilson had been confirm- 
ed. The answer further denies that the title to 
said property was ever in the Bankrupt or the 
Trustee of said Bankrupt’s estate. 


Upon the trial of this cause before Hon. C. E. 
Wolverton, District Judge, said Court held that 
there had not been a res adjudicata in this case, 
and that ihe rights of the parties in and to said 
personalty had not been determined before the 
Referee. The Court however held that Meier & 
I'rank Company were not the owners of this prop- 
erty as against the Trustee, and a decree was there- 
upon entered confirming and settling the title 
thereto in said Trustee. From this decree, the 
appellant, Meier & Frank Company, has appealed 
to this Court. 


Briefly, Judge Wolverton, in his decision, ruled 
that the writlen conditional sale covering this per- 
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sonalty, as an indication of the title thereto in said 
Meier & Frank Company was indefinite and un- 
certain, in that it did not have attached thereto, 
a full and complete list of the property to be 
covered thereby, and that therefore there was 
never a completed written contract as to the sale 
of this personalty. That while this contract, and 
what verbal contract might be made as to addi- 
tional goods, possibly might be good as between 
the parties, yet it is void as against creditors in 
bankruptcy, who take as bone fide purchasers. 
That a written account cannot be supplemented by 
a verbal account as to affect said creditors, and 
that therefore title to said personalty is in the 
Trustee, as against the Meier & Frank Co. 


In its assignments of error submitted by the 
appellant, the Meier & Frank Company, if is con- 
tended: 

(1) That where a written conditional sale is 
indefinite and uncertain and where it is uncom- 
pleted, oral testimony is admissable to prove the 
intent, meaning and understanding of the parties 
with regard to the effect of such sale. 


(2) That the evidence in this case showed 
clearly and distinctly, and was not impeached or 
discredited, that there had been a full and complete 
intent and understanding had between the parties 
to this contract, that all of the goods purchased 
under said contract from Meier & Frank Co. by 
the bankrupt, the Italian Restaurant Co., was to 
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be under and by virtue of a conditional sale, title 
thereto to remain in the Meier & Frank Co. until 
full payment had been made. 

(3) That the evidence showed that the sale of 
these goods amounted to and was in fact a condi- 
tional sale, with title to said goods vested at all 
times in the Meier & Frank Company. 

(4) That the court erred in holding and de- 
creeing that there was no valid conditional sale 
with respect to these goods, and in holding and 
decreeing that the Meier & Frank Company was 
not entitled to the possession of these goods. 


POINTS AND AUTHORITIES. 


I. 


A “conditional contract of sale” is a contract 
for the sale of property, real or personal, in which 
the transfer of title to the property sold to the 
purchaser, or his retention of it, is made depend- 
ent upon the performance of some condition. No 
title passes until such condition is performed. As 
to whether the sale is absolute or conditional de- 
pends upen the intention of the parties to the. 
contract. 

Isaacs on Conditional Sales in Bankruptcy, 
 caalks 

No particular form of instrument is necessary 
to create a conditional sale. It may be in the form 
of a lease or note. It has indeed been held that no 
express declaraiion as to the reservation of title is 
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necessary, but that reservation may be implied and 
that it is really the intent of the parties that must 
govern. 

30 Cyc. 662. 

Rodgers vs. Bachman, 42 Pac. 448. 


The contract under which these goods were 
delivered was one of conditional sale. 
Singer Mfg. Co. v. Graham, 8 Ore. 17. 
McDaniel v. Chiarmonte, 61 Ore. 406. 
Harkness v. Russell, 118 U. S. 663. 
Bierce v. Hutchins, 205 U. S. 340. 
Bryant v. Swofford Bros., 214 U. S. 279. 


ie 


In an action in a Federal Court, the construc- 
tion and validity of a conditional sale will be deter- 
mined by the local laws of the State. 

35 Cyc. 666. 

Loveland on Bankruptcy, 4th Ed. p. 837. 

In re Tice, 139 Fed. 52. 

York Mfg. Co. v. Cassell, 201 U. S. 352. 
Bryant v. Swofford Bros., 214 U. S. 379. 
Hewit v. Berlin Mach. Works, 194 U. S. 296. 


III. 


In the absence of statute, a conditional sale to 
be valid need not be reduced to writing, or record- 
ed. 

30 Cyc. 663. 
Blackwell v. Walker, 5 Fed. 419. 
Benner v. Puffer, 114 Mass. 376. 
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Parker v. Payne, 48 So. Rep. 835. 


IV. 


In the State of Oregon, an oral conditional sale 
is valid as to all the world. The statute only re- 
quires such contracts to be in writing and record- 
ed, where they cover fixtures so attached to real 
estaie as to become a fixture thereto. Other than 
this exception, no conditional sale of personalty is 
necessary to be in writing or recorded, in order to 
be valid. 

Sec. 7414 L. O. L. 
Singer Mfg. Co. v. Graham, 8 Ore. 17. 
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A contract for the sale of personalty is none 
the less a conditional sale, because it is to include 
after acquired property or goods not in existence 
at the time of the execution of such contract, pro- 
vided the goods were thereafter delivered and 
accepted under said contract. The parties can 
stipulate as they see fit as to the nature and con- 
struction of such agreement. 

Bierce v. Hutchins, 205 U. S. 340. 

Benner v. Puffer, 114 Mass. 376. 

Collerd v. Tully, 77 At. Rep. 1080. 

Stoll v. Sibson, 56 At. Rep. 710. 

Cumberland Nat. Bank v. Baker, 40 At. 
Rep. 853. 


VI. 


The Trustee in Bankruptcy now takes the 
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estate of the bankrupt, clothed with the rights, 
remedies and powers of a lien creditor and a judg- 
ment creditor. 
Bankruptcy Act of 1898, Sec. 47-a, as 
amended by the Act of June 25, 1910, 
Sec. 8. 
Loveland on Bankruptcy, 4ih Ed. P. 767. 


Whether property in the possession of a bank- 
rupt under a conditional sale, by which the title 
is reserved by the vendor, until the property is paid 
for passes to the trustee, depends upon whether 
the arrangement with regard to such property is 
valid under the law of the state in which sale is 
made as against a creditor holding a lien by legal 
or equitable proceedings thereon. 

Loveland on Bankruptcy, 4th Ed. P. 837. 
In re Franklin Lbr. Co., 187 Fed. 281. 


If the arrangement between the vendor and 
the vendee is valid under the state law as to such 
lien creditors, it will be sustained in bankruptcy. 

Loveland on Bankruptcy, 4th Ed. P. 839. 


VII. 

The proceeding before the Referee in Bank- 
ruptcy was not an adjudication or determination 
of the rights of the parties to this property. The 
proceeding to reclaim property is plenary and for- 
mal in its nature—it requires the filing of a veri- 
fied petition, the joining of issue by answer of 
Trustee, the setting down for hearing and trial, 
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and the entry of an order determining the rights 
of the parties, neither of which was done. The 
Referee cannot determine such rights by summary 
proceedings—without the voluntary submission 
of the controversy to him for settlement and with- 
out the consent of the claimant. 

Loveland on Bankruptcy, 4th Ed. P. 852. 


ARGUMENT 

This is a bill in equity to determine the respec- 
tive rights of the parties in and to certain person- 
alty sold and delivered by Meier & Frank Com- 
pany, to the Italian Restaurant Company, a 
corporation, as between said Meier & Frank 
Company and the Trustee in Bankruptcy of 
the Estate of said Italian Restaurant Company, 
a bankrupt. This sale was made and consummat- 
ed in the City cf Portland, State of Cregon. Title 
in and to said property is claimed by Meier & 
Frank Company, by virtue of a certain contract of 
conditional sale eniered into by and between it 
and the Italian Restaurant Company on November 
26th, 1912, under which contract said goods in 
controversy were soid and delivered to said Italian 
Restaurant Company, now bankrupt. On May 
19th, 1913, a petition in involuntary bankruptcy 
was filed against the Italian Restaurant Company, 
which was thereafter duly adjudicated a bankrupt, 
and R. L. Sabin elected as Trustee of said estate. 
Among the property of the bankrupt coming into 
the hands of said Trusice, was the personeliy in 
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controversy, title to which it is claimed was vested 
in said bankrupt, on the ground that the sale there- 
of from the Meier & Frank Company was an abso- 
lute sale, or at least that any reservation in title 
therein was void as against said Trustee. 

It may be stated then, that the crux of this 
controversy, is whether or not the goods enumer- 
ated and designated herein are covered by a con- 
ditional sale, and if so, its effect and validity 
against a Trustee in Bankruptcy. 


I. 


The Meier & Frank Company, a corporation, 
owns and conducts a large department store in the 
City of Portland, Oregon, and as such, deals exten- 
sively in the sale of furniture and housekeeping 
goods, and in generally outfitting homes, restaur- 
ants, etc. 

On or about November 26th, 1912, the Italian 
Restaurant Company, represented by Mr. Everett 
and Mr. Pearson, its officers, called upon the 
Credit Man of Meier & Frank Company, a Mr. 
Kiernan, for the purpose of making arrangements 
regarding credit, the said company desiring and 
intending to completely outfit a restaurant which 
it was about to open in the City of Portland. All 
of the negotiations which led up to the making of 
this contract in controversy were entered into and 
made by Mr. Kiernan, representing the Meier & 
Frank Company, and Messrs. Everett, Pearson 
and Montrezza, representing the Italian Restaurant 
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Company. It was understood and agreed by and 
between the parties that the complete outfitting of 
this restaurant was to be done by the Meier & 
Frank Company, but that the title to all of said 
property was to remain in said company until full 
payment thereof had been made. 

At the time such negotiations were pending, it 
was of course impossible to ascertain with any 
exactness or certainty the full value of the goods 
to be thus furnished, but at said time, it was esti- 
mated and approximated that the cost would be 
about the sum of $1500. We desire to point out, 
that so far as the terms of the contract were con- 
cerned, at the time it was entered into, they may 
be briefly summarized as follows: The vendor 
coniracted to completely furnish and outfit ven- 
dee’s restaurant; title thereto was to at all times 
remain in the vendor until fully paid; payments 
were to be made in installments of $100 per 
month; the goods were to be delivered as required 
and until the restaurant had been completely fur- 
nished and outfitted; that as deliveries were made, 
the items were to be invoiced and attached to the 
agreement; that the true consideration was to be 
the total purchase of all of such goods, as fixed 
and determined by the total of all of such items as 
invoiced. Such in brief was the agreement, as 
testified to by Mr. Kiernan, and which stands 
alone, unimpeached and uncontradicted. It is true 
that at the time they entered into this agreement, 
they estimated the total cost of the furnishing and 
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outfitting to be in the sum of $1900, but as the 
work of preparation went on, as goods were being 
delivered, the vendee ordered additional or more 
valuable goods until the total of something like 
$3000 was reached, but at all times, it was the 
express stipulation and agreement of the vendee, 
that all of such goods were received under the 
terms of the contract of conditional sale. And we 
therefore submit to this Court that if such be the 
agreement of ihe parties, and it stands undisputed, 
it should, in all fairness and justice, prevail. 


It was only upon this clear understanding as to 
reservation of title, that a written memorandum 
of contract of conditional sale (Trustees Exhibit 
A) was entered into, by and between these parties, 
which reads, in part, as follows: 


“In consideration of the payment to it of 
the sum of $1500, by purchaser as hereinafter 
provided, the seller hereby promises and agrees 
to sell and transfer unto the purchaser all of 
the personal property, described in the list 
hereto attached and marked ‘Exhibit A,’ which 
is hereby made a part hereof. 


* * * * 


“Tt is expressly understood and agreed that 
the title to said property shall remain in the 
seller until each and all of the payments here- 
inbefore mentioned shall have been made by 
such purchaser, and that if at any time said 
seller shall take possession of said property, as 
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hereinbefore provided, then in such event any 
amount or amounts of money paid by said 
purchaser, under this agreement, on said prop- 
erty, shall be considered as payment for the 
use of said property by the purchaser, and the 
purchaser shall have no claim against the seller 
on account thereof, and in case any action or 
proceeding at law is instituted by the seller 
herein to secure the possession of said proper- 
ty, or any part thereof, or to collect any 
amount becoming due thereunder, then and in 
such event the purchaser herein promises and 
agrees to pay such sum as the Court may 
adjudge reasonable as attorney’s fees in such 
action or proceeding.” 


At the time this contract of conditional sale 
was entered into and executed, no Exhibit “A” 
was attached, it being expressly understood, as 
stated, that such Exhibit “A” was to consist of 
the invoices of such goods to be thereafter deliver- 
ed to the Restaurant Company, as required, all of 
which deliveries, in the future, were to be made 
by virtue of and under this written contract of 
conditional sale, and it was expressly agreed and 
understood that tithe thereto was to at all times 
remain in the vendor. 


The Court below, in its opinion, held that this 
written contract was indefinite and uncertain, by 
reason of the fact that it did not have attached 
thereto Exhibit “A” which would identify the 
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goods to be covered by this contract. Assuming, 
then, for the moment, that the Court’s interpreta- 
tion of this instrument is correct, surely there can 
be no question but that parol testimony is admis- 
sable and proper to ascertain the true intention of 
the parties where the contract is ambiguous or 
uncertain. And the intent of the parties is always 
the controlling element in transactions of this 
kind. 

A conditional sale is where it is agreed that 
until the price is paid, the title is to remain in the 
vendor. To constitute a conditional delivery, it is 
not necessary that the vendor should declare the 
condition in express terms at the time of delivery. 
It is sufficient if it can be inferred from the acts 
of the parties and the circumstances of the case 
that it was intended to be conditional. No particu- 
lar words or terms of expression are necessary for 
the creation of a conditional sale. Any words 
which indicate an intention to annex a condition 
to the sale will be sufficient. (McManus v. Wal- 
ters, 61 Pac. 686.) 


And what does the testimony in this case show 
to be the intent of the parties as to the terms and 
conditions of this sale; and more particularly, as 
to the title to the goods in controversy? It is ad- 
mitted that the only parties who might know of 
the negotiations leading up to the making of this 
contract, the terms and conditions under which 
these goods were delivered, and the parties who 
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executed the written instrument, expressing the 
intention of the parties, are Mr. Kiernan, on behalf 
of the vendor, and Messrs. Everett, Pearson and 
Montrezza, on behalf of the vendee. At the trial 
of this case, in support of the Trustee’s contention 
{hat these goods are not covered by a conditional 
sale, the testimony is absolutely barren of any 
proof whatsoever bearing upon this most import- 
ant point, but it may be stated, that the Trustee 
relied for his relief solely and entirely upon an 
alleged adjudication of the merits in controversy 
before the Referee in Bankruptcy, which as before 
stated, the learned Court below, decided the testi- 
mony did not substantiate. Not one of these three 
gentlemen, Messrs. Everett, Pearson or Montrezza, 
appeared before the Court to say that these goods 
were not covered by a conditional sale, and this, 
notwithstanding the importance of such testimony, 
if such was the true fact, as claimed by the Trus- 
tee. Their absence at this trial, when their pres- 
ence could have been secured, is absolutely con- 
vincing, in our opinion, of the nature of the trans- 
action, under which these goods were secured. 


On behalf of the vendor, Mr. Kiernan was 
called as a witness, and his testimony is clear and 
evident that the title to these goods was at all 
limes vested in the vendor, only to be divested 
upon payment of the full purchase price, and that 
this was not done; that the transaction was a 
conditional sale, and included these goods deliver- 
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ed subsequent to the making of this contract. 

It might be well at this time to point out cer- 
tain extracts of Mr. Kiernan’s testimony adduced 
at this trial, bearing upon the question of intention 
of the parties, which it must be conceded, is always 
controlling in transactions of this kind: 

Q. Who else did you deal with represent- 
ing the restaurant company except Mr. Pear- 
son? 

A. I talked to Mr. Everett—C. V. Everett, 
and I talked to Mr. Pearson, was the only ones I 
talked to—Mr. Everett, Everett and Pearson 
were the prime movers in if. And Montrezza 
signed this for me, the secretary. I went to 
their office and had it signed up. 

Q. There has been something said about 
what Schedule “A” was, referred to in fhis 
contract. 

A. They are the itemized bills of the pur- 
chases. They are taken directly from the sales- 
checks. 

Q. At the time that contract was signed, I 
mean, at the identical date the signatures were 
affixed, was there any Schedule “A” there at 
all? 

A. There was not. 

Q. Was there anything affixed to it mark- 
ed “A”? 

A. There was not. There never was on 
the three thousand contracts we have, it has 
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never been done. It is impossible to do it. 

Q. But the agreement was that all of the 
goods purchased, as furniture and crockery, 
by the Italian Restaurant Company, was to be 
under a lease contract? 

A. Absolutely. 

Q. Otherwise, would you have given them 
that much credit? 

A. We wouldn’t have given them any 
Credit. 

Q. Did they have anything to give them 
credit on? 

A. They didn’t have anything to give them 
credit on. As a matter of fact, their credit 
having been without taking title to the prop- 
erty, if was so perishable, the nature of it, that 
I insisted upon Mr. Pearson guaranteeing the 
payment of it, and also Mr. Everett, personally. 
Aside from being officers of the company, they 
had to sign it personally. 

(Transcript of Record, pp. 34-35.) 


* * * * 


Q. I will ask you, Mr. Kiernan, whether 
any of the other creditors knew that this prop- 
erty was held down there under a lease-con- 
tract by the Restaurant Company? 

A. Every credit man in thevcity of Port- 
land selling them must have known that, be- 
cause different mercantile agencies knew it. 
That is, several creditors called us up—for in- 
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stance, several of the stores around town called 
us up, and asked us about our dealings with 
them. Of course, they knew we were putting 
the goods in there. They wanted to know how 
we were selling them. We told them all under 
contract. 

(Transcript of Record, pp. 36-37.) 

x * x * 

Q. Now, you say that all these goods were 
gotten at the same time? 

A. Delivered at the same time, yes. 

Q. Delivered at the same time? 

A. “Wes: 

Q. And they were delivered about the 28th 
day of December? 

A. Yes, sir. They were trying—they were 
making herculean efforts to get that through 
by the first of the year. They wanted to open 
the first of the year. 

Q. All of it was on the contract? 

A. Every bit of it, absolutely. 

Q. And was understood at the time? 

A. Absolutely. 

Q. And all the goods were chosen by the 
28th of course, had to be, if it was delivered 
by then? 

Ae Wes, sir. 

Q. Will you explain why goods amounting 
to $1369.72 were dated January? 

A. Yes, because we close our books, don’t 
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you see—we closed our books in December—I 
should imagine we closed our books on Decem- 
ber 26th. 
Q. So from December 27th on, you would 
date it 
A. January, yes. 


Q. January? 

A. Yes. The same as you get your bills. 
We advertise, don’t you see, all purchases for 
the last five days of the month go on the next 
month’s bill. 

Q. Well, now, will you explain the goods 
purchased on January 28th—I mean, Decem- 
ber 28th, January 3-6-10 and 25? How is that 
on the same bill? 

A. What is that, now? 

Q. Why are the goods shipped on the 28th, 
or purchased on the 28th of December, Jan- 
uary 3-6-11 and 25 on that bill, if they were 
sent on the 28th? 

A. Because I have explained to you we 
close our books on the 26th, and all purchases 
made from the 26th appear on your January 
bill. 

Q. Is that the reason why goods purchased 
on January 3rd and 6th, for instance, were 
sent on December 28th? 

A. No, they were actually purchased on 
these dates. | 

Q. They were purchased on those dates? 


20 ~ 


A. Yes, sir. 

Q. How did you get that in the conditional 
contract, if all the- goods under the conditional 
contract were sent on the 28th? 

A. Because it was our understanding that 
every thing they might buy in the furnishing 
up of this place was to go on conditional con- 
tract. 

(Transcript of Record, pp. 50-52.) 

* x * x 

Q. This contract of lease is dated the 26th 
day of November? 

Ay ayes, sir 

Q. And about all these goods, nearly all 
of them, were delivered about the 28th day of 
December? 

A. All within two days. 

COURT: That is more than one month 
after this contract was signed. 

A. Yes, your Honor, because they were 
engaged in cleaning up. 

(Transcript of Record, p. 61.) 

* * * * 

Q. Mr. Kiernan, there has been brought 
out here, this contract was signed on the 26th 
day of November, and this contract says you 
have sold goods “described in the list hereto 
attached and marked Exhibit ‘A.’” Was that 
list ever attached to this contract? 

A. Yes, they are always. 
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Q. Which is the list? 

A. It becomes a copy of our bills. Every 
contract, there is an original bill goes to the 
customer—sometimes you get your bill on the 
first of the month; then there is a duplicate 
which goes in a binder, which are kept there, 
which are permanent records of the store, and 
a triplicate goes on here. 

Q. Was that list attached with the concur- 
rence and consent of the buyer? 

A. Of the people signing it, yes, because 
a great many people say, for instance, some- 
times we leave this blank, and they say “Well 
now, how about this figure?” “Well,” we 
say, “We only ask you to pay for what is after- 
wards attached,” you see, to their bill. 

Q. That leaves it with the seller to fix his 
own Exhibit A, and attach it thereto, and there- 
by it is made part of the contract? 

A. He understands, your Honor, that is 
just going to be a duplicate of his purchases. 

(Transcript of Record, pp. 61-62.) 


Aside from the written instrument itself, this 
testimony given by Mr. Kiernan at the trial of 
this case, is all that was presented from which to 
determine the intention of the parties as to the 
nature of the transaction—the circumstances un- 
der which it was entered into and the conditions 
under which the goods now in controversy were 
delivered. Mr. Kiernan’s statement, standing as 
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it does, unimpeached and uncontradicted, must 
be deemed as admitted, and true. We therefore 
contend that it is decisive of the merits in this case. 


In this connection, we desire to call the atten- 
tion of the Court to the case of Benner vs. Puffer, 
114 Mass. 376, a case somewhat similar to the one 
in issue. Here the plaintiffs, who were dealers 
in furniture and housekeeping goods, made a parol 
contract with one Mead, by the terms of which 
they were to furnish said Mead with furniture and 
housekeeping goods, half of the purchase money 
to be paid down and the rest from time to time as 
Mead was able to pay it. The articles furnished 
were to remain the property of the plaintiffs until 
the last cent of the money due on them was paid. 
The plaintiffs furnished goods under this contract 
from time to time, amounting to $1149, payments 
being made during said period to the amount of 
$850. The plaintiffs claimed the goods by virtue 
of a breach. Upon the trial, the defendants con- 
tended that the contract was illegal, because it 
covered the sale of articles not present or deliver- 
ed, and which the plaintiffs did not own or possess 
at the time. The court held that the rule that the 
sale of goods not in existence or which did not 
actually or potentially belong to the vendor at the 
time is void has no application to this case as 
presented by the facts. That it is immaterial 
whether the plaintiffs had them at the time of 
the contract or not, the goods having been deliver- 
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ed and accepted by Mead under the contract. The 
conditions of the contract attached to them upon 
delivery and Mead held them on condition that the 
property should remain in the plaintiffs until the 
purchase money due under the contract was paid. 
The conditions having not been fulfilled, no title 
to the goods passed to Mead and he could not give 
a valid mortgage to the defendants. 


It was clearly the intention of the parties in 
this case to pledge all of the enumerated property 
as ascertained from the duplicate invoices, and 
made a part of Exhibit “A,” attached to this con- 
tract. It appears from the authorities that a con- 
ditional sale does not have to be in any particular 
form, and that it may include any property that 
a purchaser may afterwards acquire if such be the 
express stipulation and agreement of the parties. 
That it is only in cases where a conditional sale is 
required to be in writing in order to be valid, that, 
so far as after-acquired property is concerned, it 
must indicate such property clearly enough to en- 
able one to determine what property is meant, and 
even then this result is accomplished if the Jan- 
guage used puts one on inquiry in such a way as 
to necessarily lead to knowledge of the property 
intended to be conditionally sold. As to such 
after-acquired property, the rule is that the con- 
tract will be held to extend to such property. After- 
acquired property clauses have been held suf- 
ficient where they cover “all property purchased 


24 


in replenishment of stock,” “all property purchas- 
ed in addition to the present stock,” and other like 
descriptions. In each of these cases it will, of 
course, be observed that testimony, de hors the 
instrument was required to identify the property. 
The principles involved, and ‘applications thereto, 
will be found in the following cases: (Collerd v. 
Tulley, 77 At. Rep. 1080); (Stoll v. Sibson, 56 At. 
Rep. 710). The reasoning of the courts in these 
cases proceeds upon the idea that the contract is a 
continuous agreement, operating as a power and 
perfecting the interest of the creditor, as soon as 
the entire act is done in the nature of an execution 
of a power. (Cumberland Nat. Bank v. Baker, 
40 At. Rep. 853.) 


The circumstances in this case bear out our 
contention that this written contract was not to 
cover goods sold prior to or upon the execution 
of written memoranda, but to cover and include 
goods sold and delivered in the fulure, and that 
the sum of $1500 was not the true consideration 
of this contract, but was merely an estimate of 
such, it being expressly understood and agreed 
that the total value of the goods furnished by ven- 
dor in outfitting this restaurant, was to stand as 
such consideration, and that the reservation of 
title in vendor included all of such goods. From 
an examination of the Trustee’s Exhibit “A,” the 
list of items attached to said instrument shows that 
notwithstanding that the agreement was entered 
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into November 26, 1912, the first substantial de- 
livery was not made until December 28, 1912, thus 
clearly proving that the intention of the parties 
was, that such contract was a conditional sale 
reserving the title in the vendor in after acquired 
property as well. 


In view of all the circumstances in this case, in 
view of the express stipulation and agreement of 
the parties, surely their intention is not to be light- 
ly disregarded, but in all fairness and justice, a 
court of equity should support and sustain it. 


Il. 

Assuming, then, that it was the intention of 
the parties, as evidenced by the testimony adduced 
at this trial, that these particular goods in contro- 
versy were sold by the vendor to the vendee, un- 
der a contract of conditional sale, and assuming 
further, that the written proof of such contract 
was insufficient, and that it was entirely an oral 
agreement, the question to be next determined is 
whether such an oral conditional sale is valid 
against the Trustee in Bankruptcy. 


It is well known that in the absence of statute, 
a writing is not necessary to constitute a valid 
conditional sale (35 Cyc. 663). There surely is 
nothing in the nature of this contract which would 
forbid the parties from entering into it if it is 
valid by the laws of the State where made, and in 
bankrupteyv the construction and validity of such 
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a contract must be determined by the local laws 
of the state where made. (Thompson v. Fair- 
banks, 196 U. S. 516); (Humphrey v. Tatman, 198 
USS. 9.) 


It may be stated, without question, that there 
are no statutes in the State of Oregon which re- 
quire such a contract of conditional sale to be in 
writing. It is true that in a number of states, such 
contracts must be in writing and recorded, in 
order to be valid as against lien creditors, mort- 
gagees and purchasers for value. And even in 
states where registration of a conditional sale is 
necessary, a writing is not necessary as between 
the parties. (385 Cyc. 663.) So therefore, had 
this controversy arisen only as between the vendor 
and vendee, there would be no difficulty in arriv- 
ing at its determination. Here, however, the Trus- 
tee in Bankruptcy of the Estate of such vendee has 
intervened, and the situation is somewhat differ- 
ent, so far as their relative positions are concerned. 


Prior to 1910, the Trustee in Bankruptcy took 
no better right or title to the bankruptcy property 
than belonged to his general creditors at the time 
the trustee’s title accrued. Under the Bankruptcy 
Act of 1898, the trustee is affected with every 
equity which would affect the bankrupt himself 
if he was asserting those rights and interests. The 
Supreme Court, in many decisions on this subject, 
held, that as between the trustee and the vendor 
of property sold on conditional sale, such trustee 
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stands in the place of the bankrupt and that he 
can take in no better manner than the bankrupt 
could; that such trustee is not, and can not claim 
as a subsequent purchaser in good faith as against 
the vendor; that he is in no sense a lién creditor, 
and bankruptcy proceedings do not operate as a 
judicial seizure conferring new and greater rights 
on the creditors of the bankrupt; that even in a 
state where conditional sales are valid between 
the parties, although not filed, the trustee stands 
in the shoes of the bankrupt. (Hewit vs. Berlin 
Machine Works, 194 U. S. 296) (York Mfg. Co. 
vs. Cassell, 201 U. S. 352.) 


However, Sec. 8 of the Act of June 25th, 1910, 
amending Section 47-a of the Act of 1898, provides 
that “such trustee as to all property in the custody 
of the bankrupt or coming into the custody of the 
Bankruptey Court shall be deemed vested with all 
the rights, remedies and powers of a creditor hold- 
ing a lien by legal or equitable proceedings thereon 
and also as to ail property not in the custody of 
the Bankruptey Court shall be deemed vested with 
ail the rights, remedies and powers of a judgment 
creditor holding an execution, duly returned un- 
satisfied.” So, therefore, since this amendment, 
the position of the trustee has been greatly 
strengthened. The trustee now stands in the shoes 
of the bankrupt, clothed with the rights, remedies 
and powers of a lien creditor and a judgment 
creditor, instead of a general creditor as before 
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the amendment. The amendment, in brief, fas- 
tened a lien on the property of the bankrupt 
estate, in favor of the trustee. (Loveland on 
Bankruptcy, 4th Ed. P. 767.) 

Yet, after all, conceding all this, wherein does 
a lien creditor have any greater rights than the 
vendee himself, under a contract of conditional 
sale, made and entered into in the State of Oregon, 
where such contracts, with but one exception, are 
not required to be in writing or recorded? 

Section 7414 L. O. L. requires only such con- 
tracts of conditional sale to be in writing and 
recorded, where they cover fixtures so attached 
to real estate, as to become a fixture thereto. 


The goods in controversy do not come within 
this classification, and no contention is made that 
they do. Outside of this one exception, the record- 
ing acts of this State do not require contracts of 
conditional sale to be in writing or recorded. Acts 
of recording are intended solely for the benefit of 
third parties. The real purpose of requiring in- 
struments of this kind to be in writing and record- 
ed is to protect those who from the fact of posses- 
sion and apparent ownership by the vendee may 
be led to believe him to be the actual owner of the 
property held by him under an agreement of 
conditional sale. But such protection is purely 
statutory, and while it may be considered inequit- 
able, unjust and unfair to third parties who might 
suffer by the absence of such a protecting statute, 
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yet if the people of this State have not seen fit 
to incorporate it in our laws, we surely cannot 
make up for their omission by endeavoring to 
impress it upon our statute books to meet the 
exigencies of this case. If this is a conditional 
sale, if title is still vested in the vendor, it is valid, 
under the laws of this State, whether oral or in 
writing, and valid against the vendee’s subsequent 
purchasers for value, mortgagees or lien creditors 
for the vendee, never having title, could not give 
one, or encumber what he has not. (Harkness vs. 
Russell, 118 U. S. 663) (Benner vs. Puffer, 114 
Mass. 376.) ; 


In Blackwell vs. Walker, 5 Fed. 419, wherein 
was involved a verbal conditional sale, the Court 
held that “such sales, oral or in writing, being valid 
under the laws of the state wherein made (Arkan- 
sas), the credifors of and purchasers from the 
conditional vendee acquire no right to the property 
as against the vendor who has been guilty of no 
fraud and no laches in asserting his rights. Con- 
ditional sales were valid by the common law and 
their validity was not affected by the provisions 
of the Statute of Frauds nor are they within the 
recording acts of said state.” 


iT. 

While this suit in the Federal Court was pri- 
marily one to determine in whom is vested the title 
in and to these goods as between the Trustee and 
the vendor, yet the Trustee upon the trial of this 
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cause offered no proof or testimony whatsoever 
showing his right to these goods, but strictly and 
religiously confined himself to the proposition 
that there had already been a determination of 
the merits in controversy before the Referee, who 
had duly and regularly passed upon the vendor’s 
claim, in favor of the Trustee. The learned Court 
below decided that the preof offered was insuf- 
ficient to warrant his holding that there had been 
a prior adjudication of this matter. 


We feel that it is needless and unnecessary to 
make a lengthy argument so far as this phase of 
the controversy is concerned, for the testimony 
is clear that the usual and regular method of pre- 
senting claims and reclamation petitions in Courts 
of Bankruptcy was not followed in this instance, 
but to the contrary, the evidence is conclusive 
of the intention of the vendor not to file any such 
claim or petition, and that therefore there could 
not have been any such adjudication of the merits, 
as to render it res adjudicata. 


It is conceded that no written petition for re- 
clamation was filed, although the bankruptcy 
procedure requires such petition to be duly veri- 
fied and properly filed. There was no issue raised 
by answer of the Trustee, as 1s required, nor was 
any regular hearing had thereon, nor was any 
order or judgment entered by the referee upon 
the merits. There were none of these essential 
steps in procedure followed by the claimant, and 
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vet the Trustee claims there had been a formal 
adjudication! There could not be anything before 
the Referee until a claimant confers jurisdiction 
upon him by voluntarily submitting himself be- 
fore him, by filing a verified reclamation petition. 
And this was not done. The fact that the vendor 
made known his claim, upon repeated requests so 
to do, does not mean that he intended to prosecute 
or insist upon the compliance of his contention, 
and he could only do so in the usual and regular 
manner by filing a verified petition. 


A claimant to personalty in the possession of 
a trustee may either bring an original suit against 
the trustee or receiver in a court of bankruptcy 
for the recovery of the specific property claimed 
to be owned by him, or may file an intervening 
petition in the bankruptcy proceedings. An inter- 
vention of this character is sometimes called a 


intervention. This practice is very similar to that 
upon an intervening petition filed in a suit of 
equity. The proceeding to reclaim property ts 
very plenary and formal in its nature. The peti- 
tion must be verified. (Loveland on Bankruptcy, 
Hah Ed. P. 852.) 


In view of the strictness of these proceedings 
and in the face of ail the testimony, which shows 
the stand and position iaken by the vendor very 
clearly and distinctly, if seems there can be no 
question that so far as the rights of the parties 
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were concerned, there could have been no deter- 
mination or adjudication of the merits in con- 
troversy. 


IN CONCLUSION 

If there is any solemnity, gravity or impressive- 
ness in the making of a contract between two 
parties, be it oral or in writing, so long as it is 
valid according to the laws of the State where 
made, this contract of conditional sale should be 
upheld and sustained. Here the vendee, desiring 
to embark upon the perilous sea of business ven- 
tures and uncertainty, as a restaurateur, a profes- 
sion dependent upon the whim and caprice of ever- 
changing palates, and relying upon the pleasure 
of exacting gourmands and epicures, made over- 
tures to the vendor for the furnishing and outfit- 
ting of his epicurean palace. Ready money there 
was none, but visions of enormous business and of 
great profits were plentiful. Credit they sought, 
and the vendor was ready to give credit, provided 
he was secured, a request which was but reason- 
able and proper, and readily consented to by the 
vendee, who had nothing material or substantial, 
but the aforementioned visions. It was on No- 
vember 26th, 1912, that these negotiations crystal- 
lized and assumed definite shape, for it was on 
that day that the contract of conditional sale was 
entered into, and whether it be written or oral, 
the intentions of the parties, as expressed by Mr. 
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Kiernan, and which were not challenged or dis- 
proved, should in all fairness and justice, prevail. 
On that date it was not known exactly and precise- 
ly just how much equipment was required to prop- 
erly furnish this proposed palatial establishment, 
so it was expressly understood and agreed that the 
invoices of the goods to be thereafter furnished to 
this vendee, were to be successively attached to and 
made a part of this Exhibit “A” mentioned in this 
contract of conditional sale; all of such goods to be 
included under the terms of said contract. But it 
was estimated at said time that the total cost thereof 
would be about $1500 and it was accordingly writ- 
ten in said instrument. The vendees in this case, 
however, well knew that this consideration of 
$1500 was merely nominal—that it did not and 
could not, represent the actual value of such 
furnishings down to the very dollar—they knew 
what the express agreement and stipulation was 
in this regard—they knew it mattered not if they 
bought $5000 worth of goods, so long as they were 
ordered by them in the furnishing and outfitting 
of said restaurant—that such goods would all 
come under the terms of this contract of condition- 
al sale! And if such be the understanding and 
intention of the parties, and if such a stipulation 
can be lawfully entered into, and if it need not be 
in writing and recorded under the laws of. this 


State, can a third party be heard to complain that 
in spite of this express agreement of the parties, 
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he has suffered damage, in some way or other, 
and is therefore entitled to break this solemn 
covenant to meet his demands for recompense? Is 
it fair, is it just to the vendor, who relies upon 
the laws of this State for the validity of these con- 
tracts of conditional sale? Is he to suffer because 
there are no other assets of the bankrupt to ap- 
pease the rapaciousness of his angry creditors? 
Had this vendee seen fit to sell all of these goods, 
held by him under this verbal conditional sale, to 
a purchaser for value, and without notice, would 
there have been any doubt as to the transaction, 
where the law of this State does not require such 
instruments to be recorded? Not having title, he 
could not give one, and the conditional vendor 
could follow the goods even in the hands of such 
innocent purchaser. What greater right, then, 
has this Trustee, who, with all the powers lately 
conferred upon him, is at best a lien creditor? 
Are greater privileges granted unto a hen creditor 
that an innocent purchaser does not possess? 
Then, if we are to concede that it was the intention 
of the parties that these particular goods were 
covered by the contract of conditional sale; if we 
are convinced that there is no statute in the State 
of Oregon requiring conditional sales of such 
goods to be in writing and recorded; then we must 
conclude that title was at all times vested in the 
Meier & Frank Company, and the conditions of 


such contract having been broken, they are enti- 
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tled to the possession of such goods as against the 
Trustee of the Estate of the vendee. 
We therefore pray that the decree of the Court 
below be reversed. 
Respectfully submitted, 
JOSEPH & HANEY, 
BARNETT H. GOLDSTEIN, 
Attorneys for Appellant. 
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In the Untied States Cirruit 
Court of Appeals 


Hur the Ninth Circuit 


MEIER & FRANK COMPANY, a 


corporation, 
Appellant, 
VS. 


R. L. SABIN, as Trustee in Bankruptey 
of Italian Restaurant Company,’ a 


corporation, 
Appellee. 


BRIEF OF APPELLEE 


STATEMENT OF THE CASE. 


The facts in this case stated in the sequence of time 
in which they arose, so far as the Trustee in Bankruptey, 
the appellee herein, is concerned, are as follows: 


The Italian Restaurant Company was adjudieated 
a bankrupt, and appellee herein elected Trustee. In 
the endeavor to dispose of the assets the ‘Trustee en- 


countered an adverse claim to certain property in his 
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possession, namely: the furniture and fixtures which are 
here in controversy. After ascertaining that the prop- 
erty lawfully belonged to the bankrupt, and that the 
appellant, Meier & Frank Company, had no valid claim 
thereon, the property was offered for sale, but before 
a sale was made an opportunity was given the appellant 
to assert its claim. The appellant appeared before the 
Referee in Bankruptcy, and petitioned to reclaim the 
property; the Referee in Bankruptcy conducted a 
formal hearing, the testimony was transcribed, the con- 
tract under which appellant claims was introduced by it 
and a decision was made by the Referee adversely to the 
appellant. It is but fair to state, however, that appellant 
denies that the hearing before the Referee was intended 
to be formal or binding upon it in any manner and 
as evidence of this fact appellant urges that no 
petition for reclamation was ever filed by it. Appellee, 
however, to this contention answers that it was stipulated 
and agreed at the hearing that the petition for reclama- 
tion should be considered as filed. (See testimony of 
Chester G. Murphy, Referee, Transcript of Record 
pp. 17 and 18; and of A. EK. Gebhardt, pp. 68 and 69.) 
Upon the decision of the Referee the Trustee offered the 
property for sale to the highest bidder and sold the same 
to one J. T. Wilson. Before the payment of the price 
to the Trustee by J. T. Wilson, and delivery of the 
property to him, Meier & Frank Company entered suit 
in the state court and further threatened to institute suit 
against any person in whose possession the property 
might come, for the recovery of said property. Where- 
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upon the Trustee filed his bill in equity in the District 
Court of the United States for the District of Oregon 
to enjoin the said Meier & Frank Company from further 
interfering with the property and to remove any cloud of 
title therefrom, asserting that the question as to the in- 
terest of Meier & Frank Company in said property had 
been already adjudicated before the Referee in Bank- 
ruptey; and that further, Meier & Frank Company 
had no interest in said property, having no valid lien 
thereon. Meier & Frank Company thereupon answered 
said bill denying prior adjudication of its rights, and 
also asserting its interest in the property in question. 
it the trial of the cause, excluding the question of res 
adjudicata, it was maintained by the Trustee that Meier 
& Frank Company had no interest in the property in 
question for the reason, 


1. That the contract was void because of indefinite- 
ness and uncertainty; and 


2. That the written contract between the parties 
was the measure of their rights, and the contract had 
been fully performed by payment of the moneys due 
thereunder ; 


83. That parol evidence could not be introduced to 
aid the contract, vary it, or to add thereto. 


hese contentions were controverted by Meier & 
Frank Company. The testimony and evidence offered 
discloses no real conflict of fact. ‘The contract which 
was introduced purported to be one of conditional sale 
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in which title was reserved in the seller until payment, 
and set forth that in consideration of $1500.00 to be 
paid by the purchaser (Italian Restaurant Company), 
the seller (Meier & Frank Company) agreed to sell to 
said purchaser “all of the personal property described 
in the list hereto attached and marked ‘Exhibit A’ which 
is hereby made a part hereof,” it being testified and ad- 
mitted that no list or exhibit was attached to said con- 
tract at the time the same was executed (Transcript of 
Record pp. 35, 60, 61); nor was there any intention so 
to do (Transcript of Record p. 62); end, in fact, the 
parties themselves did not know what was to be pur- 
chased at that time (Transcript of Record p. 32). It 
was further testified on behalf of the appellant that it 
was not the intention of the parties to attach any par- 
ticular list to this contract, but that there was to be 
attached thereto a list of only such goods as might be 
bought in furnishing and fitting up the place from time 
to time, and that it was the understanding and the idea 
of the parties that the lien of this so-called conditional 
contract of sale would continue indefinitely; and that the 
parties might have continued their trading under the 
contract until all except $150 for example, had been 
paid, and then more goods purchased, and these goods 
paid for and still more goods purchased and these goods 
and the former goods all but paid for, and so on, “run- 
ning month by month and year by year,” and the lien of 
the contract would be effective as to ail the goods ‘pur- 
chased since its original execution, the title to all of which 
goods appellant claimed. (Transcript of Record pp. 
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63, 65, 66.) During the time of the continuance of this 
contract Meier & Frank Company had also an open 
account with the parties but the balance due on the open 
account at the time of bankruptcy was infinitesimal. 
Upon this contract, it was testified at the time of bank- 
ruptcy, there had been paid practically the exact sum 
of $1500.00 and interest, the consideration set forth in 
the conditional bill of sale (Transcript of Record pp. 
48, 49, 50). Under these facts, all of which were testified 
to by the credit manager of Meier & Frank Company, 
appellant, the party who conducted negotiations with 
the officers of the Halian Restaurant Company, the ap- 
pellant, insisted that the lien of its alleged conditional 
bill of sale should extend to the property in question, 
notwithstanding the consideration set forth therein had 


been fully paid. 


FINDING OF FACTS BY THE COURT. 


The findings of fact informally stated by the Court 
in its oral opinion (Transcript of Record pp. 77 and 78) 
may be summarized and stated as follows: 


ie 


THAT THE PARTIES ENTERED INTO A 
WRITTEN CONTRACT WHEREBY MEIER 
& FRANK COMPANY AGREED TO SELL 
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CERTAIN GOODS CONDITIONALLY, THE 
CONSIDERATION FOR SAID SALE BEING 
$1500.00 AND BEING COUCHED IN THE CON- 
TRACT FOR THE PURPOSE OF INDICAT- 
ING THE REAL VALUE OF THE PUR- 
CHASE AND THE REAL CONSIDERATION 
AGREED UPON. 


II. 


THAT THE CONTRACT PURPORTED TO 
HAVE ATTACHED TO IT A LIST OF PROP- 
ERTY MARKED “EXHIBIT A;” THAT THE 
LIST WAS NOT ATTACHED TO SAID CON- 
TRACT AT THE TIME IT WAS EXECUTED, 
NOR WAS IT “REALLY THE INTENTION 
OF THE PARTIES TO ATTACH ANY PAR- 
TICULAR LIST TO THE CONTRACT” AND 
THAT NO LIST HAD EVER BEEN SO AT- 
TACHED. 


ITI. 


THAT THE CONTRACT, THEREFORE, 
WAS INDEFINITE AND UNCERTAIN. 


IV; 


THAT THE WRITTEN CONTRACT WAS 
EXECUTED ON NOVEMBER 26, 1918; THAT 
THE GOODS PURPORTING TO BE SOLD 
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AND TITLE RETAINED UNDER SAID CON- 
TRACT, AS IS SHOWN BY THE ACCOUNT 
INTRODUCED, WERE SOLD DURING THE 
MONTHS OF DECEMBER, JANUARY AND 
FEBRUARY AGGREGATING $3200.00, AND 
THAT THE CONSIDERATION NAMED IN 
SAID CONTRACT, TO-WIT, $1500.00; HAD 
BEEN FULLY PAID. 


DECISION OF THE COURT. 


The Court duly propounded in said case the follow- 
ing propositions of law in regard to the said contract: 
(Transcript of Record, pp. 77 and 78.) 


I. 


THAT THE CONTRACT ITSELF WAS 
VOID FOR WANT OF CERTAINTY AND 
DEFINITENESS, BECAUSE OF THE FACT 
THAT IT PURPORTED TO TRANSIFER CER- 
TAIN PROPERTY “DESCRIBED IN THE 
LIST HERETO ATTACHED AND MARKED 
EXHIBIT A, WHICH IS HEREBY MADE A 
PART HEREOF,” AND NO LIST WAS AT- 
TACHED TO SAID CONTRACT OR MADE A 
PART THEREOF, NOR INTENDED THUS 
TO BE AT THE TIME IT WAS EXECUTED. 


3! 
II. 


THE WRITTEN _CONTRACT, THERE- 
FORE, BEING VOID, A VERBAL CONTRACT 
COULD NOT BE SET UP IN ITS PLACE, NOR 
COULD THE WRITTEN CONTRACT BE 
MADE VALID BY ADDING THERETO BY 
PAROL TESTIMONY, BECAUSE OF THE 
FACT THAT THE PARTIES HAD AT- 
TEMPTED TO SHOW A WRITTEN CON- 
TRACT, AND HAVING SO ATTEMPTED 
AND FAILED, THEY COULD NOT THEN 
SUBSTITUTE IN ITS PLACE A VERBAL 
ONE. 


III. 


THAT EVEN THOUGH THE WRITTEN 
CONTRACT BE A VALID ONE, YET THE 
PURCHASE PRICE AS FIXED BY THE CON- 
TRACT HAD BEEN PAID, THE CONDITION 
PERFORMED, AND THE LIEN THEREBY 
TERMINATED. 


PY. 


THAT SUFFICIENT IS NOT SHOWN BY 
TESTIMONY OR RECORD TO DETERMINE 
THAT THE MATTER HAD BEEN RES 
ADJUDICATA (ALTHOUGH THE REASON 
FOR THIS STATEMENT IS BELIEVED TO 
HAVE BEEN THAT THE DECISION UPON 
THIS POINT WAS NOT NECESSARY TO 
THE DETERMINATION OF THE ISSUE). 
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CONTENTION OF APPELLANT. 


It is difficult to extract from appellant’s brief a clear 
and logical statement of its contentions since appellant 
does not formulate them therein but necessarily it must 
controvert the findings and decision of the trial judge, 
and its contentions concisely stated, appear to be that 
as to the trustee the contract was not invalidated by its 
uncertainty, but if it be, yet it may be aided by parol evi- 
dence or that the written contract may be wholly ignored 
and replaced by an alleged complete oral agreement; 
that the price reserved in the contract has not been fully 
paid and the alleged lien is still effective. 


APPELLEE’S CONTENTION. 


The decision of the District Court may be conven- 
iently resolved into the following topics, and the dis- 
cussion had under that classification: 


T. 


THE INDEFINITENESS AND UNCER- 
TAINTY IN THE PROPERTY DESCRIBED 
IN THE CONDITIONAL BILL OF SALE IN- 
VALIDATES THE SAME. 


Weeks v. Maillardet, 14 East, 568, 106 Eng. 
Rep. (Reprint) 729. 


Barkman v. Simmons, 23 Ark. 1, 3. 
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Moir v. Brown, 14 Barb. (N. Y.) 39. 
Dodd v. Martin, 15 Fed. 338, 341. 
Belknap v. Wendell, 21 N. H. 175, 183. 
Payne v. Wilson, 74 N. Y. 852. 
Cass v. Gunnison, 57 Mich. 108, 115. 


Gregory v. N. P. Lumbering Co., 15 Ore. 447, 
452. 
Lee v. Cole, 17 Ore. 559, 561. 


Flanagan Bank v. Graham, 42 Ore. 403, 418. 
53 19, 
Ayre v. Hixson, ® Ore. 31. 


In the case of Weeks v. Maillardet, 14 Fast, 568, 
104 Eng. Reports (Reprint) 729, an instrument was 


iven conveying certain mechanical pieces “as per 
3 o 


schedule, 


be) 


and no schedule was at the time of the ex- 


ecution of the deed attached but was subsequently at- 


tached by a person acting for both parties. It was con- 
tended (as we contend here) that the omission of the 


schedule made the instrument inoperative because of its 
uncertainty and indefiniteness. Lord Ellenborough, C. 


J., discussing the question says: 


“The whole deed is inoperative, unless 
the schedule was co-existing with it, and 
forming a part of the obligation. Taken 
by itself, the deed is insensible, and has no 
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object to operate upon; therefore, it is not 
the defendant’s deed, without the schedule, 
which gives effect and meaning to the 
whole of the duties to be performed on 
either side. The articles assume that at 
the time of their execution the schedule 
was annexed, and if there were then no 
schedule, there was no deed for any sensi- 
ble purpose, for no duty could be de- 
manded on the one side, or performed on 
the other side without the schedule.” 


This case has been much quoted by subsequent cases 
upon the subject. The similarity to the question before 
the Court is too pointed to be detailed. 


In the case of Barkeman v. Simmons, 23 Ark. 1, 5, 
(another case particularly similar to the one at bar) 
certain attached property was claimed by a third person 
as his property under an assignment. The instrument 
described the property conveyed in general terms, and 
then as “more particularly and fully enumerated and 
described in the schedule hereto annexed and marked 
schedule ‘A.’”’ No schedule was attached to the deed, 
and upon that ground the court on motion of the de- 
fendant excluded it from the consideration of the jury 
as evidence in the cause. ‘The appellate court affirmed 
the decision of the lower court, holding that in order to 
ascertain what was conveyed the deed must be scruti- 
nized, and the deed referring to a schedule “hereto an- 
nexed,” the schedule must be looked to. No schedule 
being annexed the deed was therefore meaningless. Says 
the Court: 
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“We cannot, for this purpose, resort to 
parol] evidence . . . . because the 
deed states that the schedule was annexed, 
specifically describing the property as- 
signed. It was undoubtedly the intention 
of the parties that a schedule should be at- 
tached to, and made a part of, the deed, at 
the time it was executed, and without such 
schedule the deed was, in contemplation 
of law, incomplete and therefore, inopera- 
tive and void, as against creditors at least, 
and perhaps between the parties them- 
selves.” 


In Moir v. Brown, 14 Barb. (N. Y.) 39, property 
was described generally and followed by the clause 
“more particularly ‘enumerated and described in the 
schedule hereto annexed marked ‘schedule A’”’, and 
there was no schedule annexed. The court held that 
the instrument of assignment was insenstble without the 
schedule, and as against creditors did not convey the 
property to the assignees, and that parol evidence in 
relation to the schedule not annexed was inadmissible. 


ANALOGOUS OREGON CASES. 


There are many Oregon cases likewise upon the gen- 
eral proposition. 
In Gregory v. N. P. Lumbering Co., 15 Ore. 447, 


452, a chattel mortgage was offered in evidence, convey- 
ing after-acquired property, and was objected to upon 
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the grounds, among others, that the description of the 
lumber in the mortgage was void for uncertainty, the 
lumber being described as “the lumber piled on said 
premises, being more particularly described as Block 
113, City of Portland.” The Court, by Thayer, J., says: 


“T do not think it was sufficiently cer- 
tain to render the mortgage operative and 
effectual to bind any lumber unless it were 
shown by extrinsic proof that Lewis, at the 
time the mortgage was executed (italics 
ours), had lumber answering to such de- 
scription.” 


In Lee v. Cole, 17 Ore. 559, 561, the mortgage was 
given upon the “Chronicle Plant,” and was intended to 
cover certain fixtures, fittings, etc., to be afterwards 
acquired, for the use of operating a newspaper and 
printing establishment. The court, discussing whether 
the property was sufficiently described, says: 


“In order to mortgage property so as 
to create a lien upon it, such property 
must be ascertained and identified at the 
time of the execution of the instrument,” 
(italics ours). 


and quoting Pomeroy on Equity Jurisprudence, Sec- 
tion 1235, the court further says: 


“In order that a lien may arise, the 
agreement must deal with some particular 
property either by identifying it or by so 
describing it that it can be identified. It. 
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must indicate with sufficient clearness an 
intent that the property so described or 
rendered capable of identification, is to be 
held, given, or transferred as security for 
the obligation,” 


and the court holds that the plaintiff in this cause, who 
was the purchaser and who, it was claimed, took the 
property subject to the alleged mortgage lien, could 
not have known what property was to be subject to his 
lien, and therefore that the mortgage at least as to him, 
was void. 


And so, in Flanagan Bank v. Graham, 42 Ore. 4038, 
418, construing a mortgage on after-acquired property, 
the court held that as to third parties without notice, the 
mortgage was void for uncertainty. 


Se Ty 
And in Ayre v. Hivson, 8 Ore.,31, the doctrine of 


the cases of Lee v. Cole, 17 Ore. 559, 561, and Gregory 
v. N. P. Lwmbering Co., 15 Ore. 447, 452, above quoted, 
is approved. 


The above cases promulgate the following princi- 
ples of law: Where the description of the property is 
entirely omitted from an instrument, the instrument is 
void for uncertainty, and where there is a description of 
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some kind covering after-acquired iproperty but the de- 
scription is not sufficiently definite to identify the same 
at the time the instrument is executed, and it be later 
identified by the parties to the instrwment, it may be 
valid as between said parties as AN EQUITABLE 
LIEN, but as to third parties, assuming that they are 
bona fide purchasers, said instrument is void and of no 
effect whatsoever. 


That the Trustee in Bankruptcy has all the ad- 
vantages that such third persons would have is, of course, 
conceded. Reference, however, is made as to this effect 
to section 47-a of the Bankruptcy Act (1910 amend- 
ment) and in this connection, section 301 of Lord’s Ore- 
gon Laws to the effect that an attachment creditor shall 
be deemed a purchaser in good faith and for a valuable 
consideration of the property attached, is also adverted 
to. 


Section 301 of Lord’s Oregon Laws, or so much 
thereof as is pertinent, provides as follows: 


“From the date of the attachment, un- 
til it be discharged or the writ executed, the 
plaintiff, as against third persons, shall be 
deemed a purchaser in good faith and for a 
valuable consideration of the property, 
real or personal, attached.” 


II. 


THE WRITTEN INSTRUMENT BEING 
VOID BECAUSE OF UNCERTAINTY AS TO 
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THE TRUSTEE IN BANKRUPTCY, IT CAN 
NOT BE AIDED, OR ADDED TO, OR VARIED 
BY PAROL EVIDENCE. 


Barkman v. Simmons, 23 Ark. 1, 5. 
Moir v. Brown, 14 Barb. (N. Y.) 39. ; 


Crooks v. Whitford, 47 Mich. 283, 291; 11 N. 
W. 159. 


Knight v. Alexander, 42 Ore. 521, 524. 


In the case of Crooks v. Whitford, 47 Mich. 288, 
291, it was attempted to show that certain real estate 
which was attempted to be conveyed was the real estate 
in question which was purchased under a tax deed, and 
the court said: 


“There is nothing whatever on the face 
of the instrument to denote what real 
estate the testator had in view nor any- 
thing to incline an intention one way 
rather than another in search of it;” and 
then, “It is certain that it was not com- 
petent to resort to parol evidence to sup- 
ply the absent matter. The case was not 
one of interpretation or construction be- 
cause there was nothing on which the 
power could be exercised and as there was 
no subject matter to be construed or in- 
terpreted there was no call for extrinsic 
facts to aid the office of interpretation or 
construction.” 
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Attention is called to the Oregon case of Knight v. 
Alexander, 42 Ore. 521, 524, which, though not di- 
rectly in point (the decision being upon the question of 
specific performance of a contract), yet is important be- 
cause the principal of law just adverted to is clearly 
stated. Says the court: 


“Courts do not permit parol evidence 
to be given to describe the property in- 
tended to be included in the contract and 
then apply such descriptions to the terms 
thereof.” 


The cases of Barkman v. Simmons, 28 Ark. 1, 5 and 
of Mctr v. Brown, 14 Barb. 39, have already been dis- 
cussed in another connection, and reference is here 
made to that discussion. 


Ill. 


THAT WHERE PARTIES PUT THEIR 
CONTRACTS IN WRITING, THE WRITING 
CANNOT BE IGNORED AND PAROL EVI- 
DENCE INTRODUCED TO SHOW AN- 
OTHER AND DIFFERENT CONTRACT IN 
ITS STEAD. 


Lord’s Oregon Laws, Section 718. 
Lee v. Summers, 2 Ore. 260. 


Stoddard v. Nelson, 17 Ore. 417. 
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Ruckman v. Imbler Lbr. Co., 42 Ore. 231. 
Ramsdell v. Ramsdell (Ore.), 182 Pac. 1167. 


Pitheairn v. Hiss, 125 Fed. 110 (C. C. A. 8rd 
Circuit). 


Lord’s Oregon Laws, Section 713, provides as fol- 
lows: 


“When the terms of an agreement have 
been reduced to writing by the parties, 
it is to be considered as containing all 
those terms, and therefore, there can be, 
between the parties and their representa- 
tives or successors in interest, no evidence 
of the terms of the agreement, other than 
the contents of the writing, except (here 
follows certain exceptions outside of the 
issues in this cause) .” 


This enactment of the Oregon code is, of course, 
merely an affirmation of the general law of evidence, 
which Jaw is ably expounded in the case of Lee v. Sum- 
mers, 2 Ore. 260, where the court says: 


“The theory presented in the complaint 
and urged by appellants’ counsel is that 
the real contract was oral and was made 
on the same day, but before the writing 
was made, and that the terms of the agree- 
ment are not those stated in the writing. 

“When parties, after coming to an 

’ agreement, deliberately reduce its terms to 
writing and attest it with their hands, the 
rule is, that no evidence of their contract 
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can be received except the writing itself 
or evidence of the contents of the writing. 
The rule in regard to correcting imper- 
fections and mistakes in the writing and in 
regard to contesting the validity of the 
writing, which are briefly referred to in 
section 682 of the code, are not in conflict 
with this general and fundamental prin- 
ciple of the law of evidence.” 


And so in the case of Pithcairn v. Hiss, 125 Fed. 
110, 113, it is well stated that 


“Parol proof is excluded, not because 
it is Jacking in evidentiary value, but be- - 
cause the law for some substantive reason 
declares that what is sought to be proved 
by it (being outside the writing by which 
the parties have undertaken to be bound) 
shall not be shown. Where, by statute, a 
writing is required either to create an ob- 
ligation or to affect a result, as in the case 
of deeds and wills, or of contracts within 
the statute of frauds, it is readily under- 
stood that it is the writing alone that is to 
speak; but this is equally true of contracts 
which, by the convention of the parties, 
have assumed a similar form. The writing 
is the contractual act, of which that which 
is extrinsic, whether resting in parol or 
in other writings, forms no part.” 


It is confidently asserted, therefore, that the parties 
having entered into a written contract wherein it is 
agreed by the seller, in consideration of the payment of 
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$1500.00, to sell certain property to the purchaser, the 
purchaser agreeing to pay said sum of $1500.00 in in- 
stallments and to insure the property in the amount 
of $1500.00, title to remain in said purchaser until the 
payment of said sum and then upon the payment 
thereof to vest in the purchaser, that parol evidence 
even though the contract had been definite and certain 
as to the matter alleged to be tended to be described 
therein, would not be permitted to be introduced to show 
that property in excess of $3,000.00 was intended to be 
conveyed therein in consideration of the payment of the 
sum of $3,000.00. 


It is believed that more need not be stated in this 
connection. The statement of the contention of appel- 
lant is sufficient to repute it and it is hard to give it 
serious consideration. 


IV. 


THAT THE WRITTEN CONTRACT HAS 
BEEN FULLY PERFORMED, PAID AND 
DISCHARGED AND THAT, THEREFORE 
THE LIEN OF THE INSTRUMENT, IF A 
LIEN EVER EXISTED, HAD TERMINATED. 


As to this contention also, little need be said. The 
trial Judge who heard the evidence found in his decision 
of facts that such was the case. The contract specified 
that goods were to be delivered to the extent of $1500.00; 
that on payment of the sum of $1500.00, title should 
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vest in the purchaser; $1500.00 was paid admittedly and 
consequently the condition was performed and _ title 
vested absolutely in the bankrupt, and, therefore, de- 
volved upon the Trustee. 


In this connection the case of Vanderlip v. Bishop, 
199 Fed. 420, 422 (C. C. A. 9th Circuit), may be 
noted. There the court lays down the rule that where 
there is a conflict of evidence in the court below, and the 
trial judge who heard the evidence and saw the witnesses 
made certain findings, these findings will not be dis- 
turbed unless clearly erroneous. In the case at bar there 
was no conflict of evidence, and the trial] judge found 
upon his interpretation of the evidence given by the 
appellant that the contract had been fully performed. 


See also Thorndyhke v. Alaska P. Mining Co., 164 
Fed. 657 (C. C. A. 9th Cirenit ). | 


CASES CITED BY APPELLANT. 


No mention has yet been made nor any discussion 
had of the cases mentioned by appellant in his Brief un- 
der “Points and Authorities” and elsewhere. Most of 
the propositions cited by appellant are merely proposi- 
tions of elementary law concerning which no issue is 
taken; for instance: the abstract principles of law set 
forth in its brief under Points and Authorities numbers 
1, 2, 8, 4, and 6. And while the legal propositions set 
forth in Pcints and Authorities numbers 5 and 7 are not 
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admitted, yet for the purpose of this Brief, respondent 
is willing, for the purposes of the argument, to admit 
the same. 


The cases cited by appellant do not bear upon the 
issues in any respect. For example, numerous cases 
and authorities are cited to the effect that no particular 
form of instrument is necessary to create a conditional 
sale; that the federal court, in construing the validity of 
conditional sale will be governed by the local law of this 
state; that in the absence of statute, conditional sale need 
not be in writing nor recorded; that a Trustee in Bank- 
ruptecy takes the estate of the bankrupt clothed with 
rights and remedies and powers of a lien creditor; that 
the Referee in Bankruptcy cannot determine rights to 
property claimed adversely without the voluntary sub- 
mission of the controversy to him for settlement by the 
adverse claimant. But no authorities whatsoever are 
cited upon any of the questions involved in this case. It 
is argued here and there that the contract was not in- 
definite and uncertain, but no cases or authorities are 
cited sustaining this contention. Likewise it is argued 
that though the contract was uncertain parol evidence is 
admissible to aid or supplant the written contract al- 
though not one case or authority is cited to that effect, 
but merely the statement is made that “surely there can 
be no question but that parol testimony is admissible.” 
And then appellant proceeds to construct his house of 
cards built of parol and imaginative testimony. 


23 


The case of Benner v. Puffer, 114 Mass. 376, is re- 
ferred to at length, but what bearing that case has upon 
the issues in question is not easily seen. There the con- 
tract entered into was a verbal contract of conditional 
sale, was proper and valid, not only as to goods in ex- 
istence at the time it was made, but as to goods which 
were to be afterwards acquired. While the law in this 
case is not believed to be the law in Oregon, yet its pur- 
port is not easily seen in connection with the case at bar. 

Likewise, appellant cites three New Jersey cases, 
namely 


Collerd v. Tulley, (N. J.) 77 Atl. 1080. 

Stoll v. Sibson (N. J.), 56 Atl. 710. 

Cumberland National Bank v. Baker (N. J.), 
40 Atl. 853. 


supposedly as authority for the alleged doctrine that 
property may be transferred or encumbered as against 
third parties, though not described in the instrument of 
conveyance. 


In the case of Cumberland National Bank v. Baker, 
40 Atl. 853 (N. J.), the court specifically discusses the 
question of description of the property and says that 
the description is specific and free from doubt or con- 
fusion and really recognizes the fact that if it had not 
been it would not be valid as to third parties. Be that 
as it may, however, the law in Oregon upon the question 

is plain as set forth in the cases of: 
Gregory v. N. P. Lumbering Co., 15 Ore. 447, 

452. 
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Lee v. Cole, 17 Ore. 559, 561. 
Flanagan Bank mgeanhag 42 Ore. 403, 418, and 
Ayre v. Hixson, w® Ore. 31. 

already discussed. 


The other two New Jersey cases cited by appellant 
are to the effect that where property is described in a 
mortgage sufficiently to ascertain the same, and there 
is also attempted to be mortgaged in the mstrument, 
property to be afterwards acquired, which is designated 
sufficiently to be traced, the mortgage on the after-ac- 
quired ,property may be valid, and while it is doubted 
whether the law in Oregon is to the same effect, yet 
these cases have no bearing upon the contention of ap- 
pellant, because the property in all of these cases is 
held to be sufficiently definitely described in order to be 
traced, and there is no attempt made to vary the con- 
tract by parol evidence. ; 


The case of Bierce v. Hutchins, 205 U.S. 340, cited 
in this connection, is equally as unfavorable (if it be con- 
ceded to be in point) as the New Jersey cases cited. 
There it is intimated that a provision in a mortgage 
that it shall apply to after-acquired property “with suf- 
ficient description to ascertain the same and bring it 
within the mortgage when acquired” may be valid. 
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CERTAIN MISLEADING STATE- 
MENTS IN APPELLANT'S 
BRIEF. 


Counsel for appellee, before closing, feels it proper 
to call attention to at least two statements or insinua- 
tions contained in appellant’s brief. First, that con- 
tained on page 15 in which it is stated that the failure of 
appellee to call Messrs. Everett and Pearson or Mon- 
trezza, officers of the bankrupt corporation to testify, 
was due to some sinister motive on the part of the ap- 
pellee. The fact is, as may well be seen from appellant’s 
testimony, that Montrezza knew nothing of the cireum- 
stances concerning entering into the contract, and that 
Messrs. Everett and Pearson were sureties for the pay- 
ment of said contract (Transcript of Record, pp. 36 and 
60), and necessarily both of them were adverse parties 
to the Trustee and stood in the same relation to the Trus- 
tee as appellant did. If any inference is to be drawn 
from the failure of these gentlemen to testify, the infer- 
ence is derogatory to appellant and not appellee. 


The other matter referred to is an excerpt from the 
evidence appearing on pages 17 and 18 of Appellant’s 
Brief in which Mr. Kiernan, credit man of appellant, 
states in effect, that every credit man in the city of Port- 
land selling the Italian Restaurant Company, knew 
that the property in this litigation was held under a lease 
contract from Meier & Frank Company. We append 
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the illuminating cross examination of this witness on 
this point, the omission of which from appellant’s brief 
is significant. (Transcript, pages 58 and 59.) 


“Q. You stated that some of the creditors called 
you up and asked you how you were selling these people? 

A. Yes. 

Q. What creditors called you up? 

A. J remember Fleckenstein-Mayer called us up. 

Q. Fleckenstein-Mayer called you up? 

A. Yes, sir; I remember other creditors, but I re- 
member Fleckenstein-Mayer because I advised him to 
keep out of it. 

Q. Fleckenstein-Mayer is another creditor, is it 
not? 

A. I don’t remember whether it is or not. If he 
followed my advice he is not a creditor. 

Q. What creditors called you up? 

A. I remember the reporting agencies were call- 
ing up. 

Q. But no other creditors who were selling these 
people goods called you up, did they? 

A. I wouldn’t say as to that, I don’t know whether 
they were creditors or not, because I haven’t seen the 
list of creditors; there was a great deal of calling up. 
Inasmuch as I was handling it I said, “Just tell them 
it is buying on contract, we don’t know anything 
about it.” 

Q. What advice did you give Fleckenstein-Mayer? 

A. To keep out of it.” 
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It is very apparent from this testimony that there 
is no evidence of any creditors having knowledge that 
the goods which were in the possession of the Italian 
Restaurant Company and apparently belonged to them, 
and which necessarily were held out by them as a source 
of credit, were other than their unconditional property. 
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In conclusion, it is earnestly maintained that the de- 
cision of the trial judge of the district court was eminent- 
ly correct, and that this controversy is merely an ex- 
ample of many of the controversies arising in bankruptcy 
whereby one creditor is endeavoring to save himself 
financial loss at the expense of other creditors of the 
same class; or, to use the words of Judge Holt, approved 
in the case of Ommen v. Talcott, 188 Fed. 401, 404, the 
situation is illustrative of “one of the numerous schemes 
by which merchants have attempted to create liens on 
their goods which shall be unknown to their creditors, 
and which shall not affect their credit, but which shall be 
enforcible if bankruptcy occurs. They are all based on 
the idea of giving notice enough to satisfy the law, and 
not enough to inform the creditors.” 

The reading of the testimony must show the situa- 
tion most clearly and the discussion already has assumed 
greater proportions than the case warrants. 

Respectfully submitted, 
SIDNEY TEISER, 
Attorney for Appellee. 


